STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING

410 FEDERAL STREET, SUITE 1 VoIce: (302) 739-3620
DOVER, DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704
MEMORANDUM
DATE: April 26, 2016
TO: All Members of the Delaware State Senate

and House of Representatives

( ”}}" : -] | \)
FROM: Ms. Daniese McMullin-PowEll',[‘)Cl'la{n"é}fson'
State Council for Persons with Disabilities

RE: H.B. 214 (Nurse Workplace Violence Protection]

The State Council for Persons with Disabilities (SCPD) has reviewed H.B. 214 which includes
an assault on a nurse performing a work-related duty as a second degree assault. While the
proposed legislation is well-intentioned, is ostensibly authorizes a penalty disproportionate to the
offense and may unnecessarily “criminalize” a large number of vulnerable patients. SCPD has
the following observations.

Under current law, if a person intentionally causes “physical injury” to a member of the general
public, the crime is a misdemeanor A punishable by up to 1 year in prison. See attached 11
Del.C. §§611 and 4206. There is special statute [11 Del.C. § 612] which elevates the
misdemeanor to a felony D if a person intentionally causes “physical injury” to a nurse “while
[the nurse] is rendering emergency care”.  The penalty for a class D felony is up to 8 years in
prison. .See attached 11 Del.C. §4205(b). The definition of “physical injury” is “impairment of
physical condition or substantial pain”. See attached 11 Del.C. §222(23). Therefore, the
current law elevates the maximum 1 year prison term to a maximum 8 year term for an assault
on a nurse providing emergency care with no significant injury apart from “pain”. H.B.214
would expand the application of the 8-year prison term to nurses in non-emergency contexts, i.c.,
while “performing a work-related duty” (lines 17-18).  While well intentioned, SCPDs concern
is that authorizing a prison term not double, triple, or quadruple but 8 times in length for an
assault resulting only in some pain seems disproportionate to the offense. One compromise
would be to elevate the offense against a nurse to a felony F or G which carry 2 and 3 year prison
terms respectively.

Authorizing excessive prison term runs counter to recent, high-publicized legislative initiatives
to deter sentences disproportionate to the offense. See attached March 27, 2016 and April 3,



2016 News Journal articles. The March article highlights the following information:

Nationally, lawmakers are revisiting the tough sentencing laws that made the United
States the world’s number 1 jailer. In recent years, voices from the left and right have
joined together in challenging the scale of incarceration. Delaware has engaged in
similar efforts too, but lags behind the country in downscaling its prison population....The
growth of incarceration in Delaware resulted from the choices of lawmakers to increase
the use and severity of prison sentences. Delaware’s correctional population has grown
by more than 207 percent since 1980; taxpayers spend more than $32,900 to incarcerate
each prisoner.

Policymakers may wish to consider unintended consequences. The bill could easily result in
prosecution of patients with compromised capacity at the time of the alleged crime. For
example, individuals with urinary tract infections may display symptoms akin to mental illness.
Individuals with an intense fear of needles may defensively strike out at a nurse attempting to
perform an injection. An elderly patient may strike out defensively at a nurse attempting to
impose wrist or mechanical restraints on the patient to prevent the patient from removing tubes
or aggravating wounds. Medications or a high fever may compromise executive functioning and
self-control. A patient who does not speak English may defensively try to block an injection or
push a nurse away out of a lack of understanding. A patient may experience involuntary
movements or seizures which a nurse could misinterpret as voluntary acts of aggression. A
patient with an undiagnosed TBI may strike out as a function of brain injury. The “unintended
consequence” of the bill may be to unnecessarily “criminalize” a large number of vulnerable
patients.

Finally, SCPD is dubious that there would be any practical deterrent effect if the legislation were
enacted. It is unlikely that aggressive or disoriented patients will deliberate and gauge their
behavior based on whether an assault is a misdemeanor versus a felony under the Delaware
Code.

Thank you for your consideration and please contact SCPD if you have any questions regarding our
observations on the proposed legislation.

cc: The Honorable Matthew Denn
Mr. Brendan O’Neill, Public Defender’s Office
Ms. Kathleen MacRae, ACLU
Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
HB 214 nurse workplace violence protection 4-19-16



Governor’s Advisory Council for Exceptional Citizens (GACEC)
516 West Loockerman St., Dover, DE 19904
302-739-4553 (voice) 302-739-6126 (fax) http://www.gacec.delaware.gov

MEMORANDUM
DATE: March 24,2016
TO: The Honorable Members of the Delaware General Assembly
FROM: Robert D. Overmiller, Chairperson
GACEC
RE: House Bill No. 214 (Nurse Workplace Violence Protection)

The Governor’s Advisory Council for Exceptional Citizens (GACEC) has reviewed House Bill
No. 214, which will upgrade an assault on a nurse performing a work-related duty to a second
degree assault or class D felony. Council would like to share the following observations.

Under current law, if a person intentionally causes “physical injury” to a member of the general
public, the crime is a misdemeanor A punishable by up to one year in prison. See 11 Del.C.
Secs. 611 and 4206. There is a special statute [11 Del.C. Sec. 612] which elevates the
misdemeanor to a felony D if a person intentionally causes “physical injury” to a nurse “while
[the nurse] is rendering emergency care”. The penalty for a class D felony is up to eight years
in prison. See 11 Del.C. Sec. 205(b). The definition of “physical injury” is “impairment of
physical condition or substantial pain”. See 11 Del.C. Sec. 222(23). Therefore, the current law
elevates the maximum one year prison term to a maximum eight year term for an assault on a
nurse providing emergency care with no significant injury apart from “pain”. House Bill No.
214 would expand the application of the eight-year prison term to nurses in non-emergency
contexts, i.e., while “performing a work-related duty” (lines 17-18). While well intentioned,
the concern of the Council is that authorizing a prison term not double, triple, or quadruple but
eight times in length for an assault resulting only in some pain seems disproportionate to the
offense. One compromise would be to elevate the offense against a nurse to 2 felony For G
which carry two and three year prison terms respectively.

Council suggests that policymakers consider the unintended consequences of this legislation.
The bill could easily result in prosecution of patients with compromised capacity at the time of
the alleged crime. For example, individuals with urinary tract infections may display symptoms
similar to mental illness. Individuals with an extreme fear of needles may defensively strike out



at a nurse attempting to perform an injection. An elderly patient may strike out defensively at a
nurse attempting to impose wrist or mechanical restraints on the patient to prevent the patient
from removing tubes or aggravating wounds. Medications or a high fever may compromise
executive functioning and self-control. A patient who does not speak English may defensively
try to block an injection or push a nurse away out of a lack of understanding. A patient may
experience involuntary movements or seizures which 2 nurse could misinterpret as voluntary acts
of aggression. A patient with an undiagnosed traumatic brain injury (TBI) may strike out as a
function of brain injury. While well intentioned, the unintended consequences of this bill may
be to unnecessarily “criminalize” a large number of vulnerable patients and Council reiterates
that the penalties seem extreme in relation to the offense.

Thank you for your time and consideration of our observations. Please feel free to contact me or
Wendy Strauss should you have any questions.



Page 1 of2

COMMITTEE REPORT
HB 214
Sponsor. Keeley

Long Title: AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE
RELATING TO ASSAULT.

Committee: PUBLIC SAFETY & HOMELAND SECURITY

Number of 11
Committee
Members:

Date of Report: 03/23/2016

Committee Vote: Favorable: On lts Merits: Unfavorable:
2 5 0

Purpose of the Bill : Currently, for an assault to rise to the level of assault in the
second degree against a nurse, the nurse must be rendering emergency care. This
bill raises the level for an assault on a nurse performing a work-related duty to the

second degree.

Committee Findings: The committee found that the language in this bill needs to be
reworked in order to address punishments for individuals who are mentally

handicapped.

http://legis.delaware.gov/LIS/LIS148 NSF/d8] ce478bd9ae572852568730079¢21e/7e0c660... 3/28/2016



Title 11 Page 1 of 1

§ 611 Assault in the third degree; class A misdemeanor.
A person is guilty of assault in the third degree when:
=¥~ (1) The person intentionally or recklessly causes physical injury to another person; or

(2) With criminal negligence the person causes physical injury to another person by
means of a deadly weapon or a dangerous instrument.

Assault in the third degree is a class A misdemeanor.

11 Del. C. 1953, § 611; 58 Del. Laws, c. 497, § 1; 67 Del. Laws, c. 130, § 8; 70 Del. Laws, c. 186, §
1.;

http://delcode.delaware.gov/title11/c005/sc02/index.shtml 3/1/2016
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§ 4206 Sentence for misdemeanors.

(a) The sentence for a class A misdemeanor may include up to 1 year incarceration at Level
V and such fine up to $2,300, restitution or other conditions as the court deems

appropriate.

http://delcode.delaware. gov/title]11/c042/index.shtml ‘ 3/1/2016



Title 11 Page 1 of 2

§ 4205 Sentence for felonies.
(a) Asentence of incarceration for a felony shall be a definite sentence.
(b) The term of incarceration which the court may impose for a felony is fixed as follows:

(1) For a class A felony not less than 15 years up to life imprisonment to be served at
Level V except for conviction of first degree murder in which event § 4209 of this title
shall apply.

(2) For a class B felony not less than 2 years up to 25 years to be served at Level V.

(3) For a class C felony up to 15 years to be served at Level V.

X (4) For a class D felony up to 8 years to be served at Level V.

(5) For a class E felony up to 5 years to be served at Level V.
(6) For a class F felony up to 3 years to be served at Level V.
(7) For aclass G felony up to 2 years to be served at Level V.

(c) In the case of the conviction of any felony, the court shall impose a sentence of Level V
incarceration where a minimum sentence is required by subsection (b) of this section and
may impose a sentence of Level V incarceration up to the maximum stated in subsection (b)

of this section for each class of felony.

(d) Where a minimum, mandatory, mandatory minimum or minimum mandatory sentence
is required by subsection (b) of this section, such sentence shall not be subject to suspension
by the court.

(e) Where no minimum sentence is required by subsection (b) of this section, or with regard
to any sentence in excess of the minimum required sentence, the court may suspend that
part of the sentence for probation or any other punishment set forth in § 4204 of this title.

(f) Any term of Level V incarceration imposed under this section must be served in its
entirety at Level V, reduced only for earned "good time" as set forth in § 4381 of this title.

(8) No term of Level V incarceration imposed under this section shall be served in other
than a full custodial Level V institutional setting unless such term is suspended by the court
for such other level sanction. }

(h) The Department of Correction, the remainder of this section notwithstanding, may
house Level V inmates at a Level IV work release center or halfway house during the last 180

days of their sentence; provided, however, that the first 5 days of any sentence to Level V,
not suspended by the court, must be served at Level V.

(i) The Department of Correction, the remainder of this section notwithstanding, may grant
Level V inmates 48-hour furloughs during the last 120 days of their sentence to assist in
their adjustment to the community.

(j) No sentence to Level V incarceration imposed pursuant to this section is subject to
parole.

http://delcode.delaware.gov/title1 1/c042/index.shtml - 3/1/2016
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Title 11
Wt LIV

(23) "Physical injury" means impairment of physical condition or substantial pain.

(24) "Public transit operator" means a person in control or in charge of a transportation
vehicle for public use, in exchange for a fee or charge, offered by any railroad, street
railway, traction railway, motor bus, or trolley coach. Specifically excluded are:

a. Transportation to and from any school or school-sponsored event when such
transportation is under the regulation of the Department of Education; and

b. Transportation to and from a church, synagogue or other place of worship;

c. Shuttle-type transportation provided by business establishments without charge to
customers of the businesses offering such shuittle transportation between fixed
termini; and

d. Limousine services.

(25) "Serious mental disorder" means any condition of the brain or nervous system
recognized as defective, as compared with an average or normal condition, by a
substantial part of the medical profession.

(26) "Serious physical injury" means physical injury which creates a substantial risk of
death, or which causes serious and prolonged disfigurement, prolonged impairment of
health or prolonged loss or impairment of the function of any bodily organ, or which
causes the unlawful termination of a pregnancy without the consent of the pregnant

female.

http://delcode.delaware.govi/title]1 1/c002/index.shtml 3/1/2016
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