STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING
410 FEDERAL STREET, SUITE 1 VoIlce: (302) 739-3620
DoVER, DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

MEMORANDUM
DATE: April 30,2014
TO: Ms. Sharon L. Summers, DMMA

Planning & Policy Dev
’ ’
FROM: Daniese McMullin-PoweH—Chaitperson
State Council for Persons with Disabilities

RE: 17 DE Reg. 950 [DMMA/DDDS Proposed HCBS Medicaid Waiver Renewal
’ Regulation]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social Services’ Home and Community-Based Services Waiver renewal application
published as 17 DE Reg. 950 in the April 1, 2014 issue of the Register of Regulations. As
background, on February 28, 2014, the Division of Developmental Disabilities Services (DDDS)
forwarded a notice to the SCPD and other agencies that its draft waiver renewal was available for
review on its website. The renewal document noted that DDDS intended to submit the renewal
application to CMS during the week of March 10. Given the short timetable, SCPD submitted
comments on an expedited basis. The Department has now published the waiver renewal as a
proposed regulation with a 30-day comment period. Since the content of the waiver renewal has
not changed, SCPD is providing the attached March 12" memorandum supplemented by the
following observations. Please review these documents carefully since the attached April 17"
response from DHSS/DMMA is confusing as it attempts to address SCPDs previous March 12"
comments even though it specifically references “the DD Council”. The Division appears to
have “mixed-up” its responses with the intended councils and. in any event. does not address the

following observations.

In Par. 4, SCPD objected to changing the minimum age of eligibility from 4 to 12 for a variety of
reasons. As a supplement, SCPD is reminding DHSS that it was prompted to terminate the
license and contract of a major DDDS provider on an expedited basis when an investigation team
issued a report documenting numerous violations of standards. See Growth Horizons v.




Nazario, No. 1:94-cv-00132-RRM (D. Del. August 9 1994) (Stipulation). Expedited termination
of a DHSS or ICT-funded pediatric provider could recur, resulting in the need to provide
alternative residential services quickly. If children under 12 are ineligible for the waiver, DHSS
would have no available waiver-funded placement options, including shared living, group homes,
and emergency temporary living arrangements (ETLAs). Eliminating waiver eligibility of
children between age 4 and 12 would also undermine implementation of the attached DDDS-
DSCY&F MOU. For example, Section I1.B.2 contemplates the availability of DDDS foster
home/shared living placements for eligible children requiring residential services due to abuse,
neglect or dependency. Licensed foster home/shared living arrangements are covered by the
DDDS waiver.

In Par. 11, SCPD suggested that DHSS consider adding levels of care apart from ICF/IID. The
Council observed that the DDDS census listed 37 DDDS clients in nursing homes. As a
supplement, SCPD notes that DHSS, while funding pediatric nursing home care, has historically
confirmed its commitment to “make every effort to support a child’s needs in a community
setting if they can be met”. See DHSS commentary at 11 DE Reg. 312 (9/1/07):

The placing of children in any nursing facility needs to be an option for Medicaid eligible
children in Delaware. Some children have needs that must be addressed in an inpatient
nursing care facility. Medicaid will make every effort to support the client’s needs in a
community setting if they can be met. Delaware is fortunate to be able to offer inpatient
nursing care facility services to its citizens within Delaware. Previously, Delaware
children who required these services had to be placed out-of-state.

It would facilitate diversion from pediatric nursing facility placement, and transition from
nursing facility placements, if pediatric waiver-funded residential options were available. DHSS
could therefore consider listing both ICF/IID and nursing level of care in the waiver.

In summary, SCPD is resubmitting its earlier commentary plus the above supplemental remarks.
Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our observations on the proposed regulation.

cc:  The Honorable Melanie Smith
The Honorable Debra Heffernan
Ms. Rita Landgraf
Mr. Stephen Groff
Ms. Jane Gallivan
Mr. Daniel Chappell
Ms. Eddi Ashby
Mzr. Glyne Williams,
Ms. MaryAnn Mieczkowski
Ms. Susan Cycyk



Ms. Marie Nonnenmacher

Ms. Carey Hocker

Mr. Brian Hartman, Esq.

Mzr. Terry Olson, The Arc of Delaware

Ms. Teresa Avery, Autism Delaware

Ms. Sharon Lyons, BIAD

Mr. Tony Horstman, DDDS Advisory Council

Mr. Brian Hartman, Esq.

Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
17reg950 dmma-HCBS medicaid waiver renewal 4-30-14



Hodges, Kyle (DSHS)
Hodges, Kyle (DSHS)

rom:

sent: Wednesday, March 12, 2014 6:26 PM

To: Landgraf, Rita (DHSS); Groff, Stephen (DHSS); Gallivan, Jane (DHSS); Chappell, Daniel
(DHSS); Ashby, Eddi (DHSS)

Cc: Smith, Melanie G (LegHall); Heffernan, Debra (LegHall); Nonnenmacher, Marle (DHSS)'
Long, Christine (DHSS); Brian Hartman (bhartman@declasi. org);
'tolson@thearcofdelaware.org’; 'teresa.avery@delautism. org’; Sharon Lyons; Tony
Horstman (tonyhorstman@comcast.net); Maichle, Pat (DSHS); Strauss, Wendy (K12)

- Subject: SCPD Comments on DDDS HCBS Waiver
Attachments: HCBS waiver comments 3-12-14.pdf

Hello — attached are SCPDs comments on the DDDS HCBS Waiver.

Thank you.

Kyle Hodges
State Council for Persons with Disabilities

410 Federal Street - Suite 1

Dover, DE 19901

Phone: (302) 739-3620

Email: Kyle.Hodges@state.de.us
Website: http://scpd.delaware.gov
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STATE COUNCIL FOR PERSONS WITH DISABILITIES
' MARGARET M. O’NEILL BUILDING

410 FEDERAL STREET, SUITE 1 VoICE: (302) 739-362._0

DovER, DE 19901 TTY/TDD: (302) 739-3699

" Fax: (302) 739-6704

MEMORANDUM
DATE: March 12, 2014
TO: Ms. Rita Landgraf, Cabinet Secretary

M. Stephen Groff, DMMA Director

Ms. Jane Gallivan, DDDS Director
Mr. Daniel Chappell, DMMA Social Services Administrator

Ms. Eddi Ashby, DDDS HCBS iver Manager
pmffA%
FROM: Daniese McMullin-Powell; irperson
State Council for Persons with Disabilities

RE: DDDS HCBS Waiver Renewal

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social Services/Division of Developmental Disabilities Services’ (DDDS) application to
CMS for a §1915(c) Home and Community-Based Services Waiver. The DDDS forwarded a
notice to the Council and other agencies on February 28, 2014 that its draft waiver renewal was
available for review on its website. SCPD has the following observations based on the 153-page

version printed from the DDDS website.

1. SCPD is concerned with the truncated opportunity for comment. The “Public Input” section
(p- 8) recites that DDDS will publish notice of the renewal in the Register of Regulations and
establish a 30-day comment period. In contrast, no notice has appeared in the Register of
Regulations and the February. 28 notice emailed to the SCPD offers only a 2-week comment
period since DDDS plans to submit its application during the week of March 10. In practice,
DHSS submits its proposed waivers to the Register with at least a 30-day comment period.
Compare 17 Del. Reg. 156 (August 1, 2013); 17 DE Reg. 688 (January 1, 2014); and 17 DE Reg.

. 930 (March 1, 2014),

2. Delaware DHSS has included participant direction into its recent waiver initiatives, including
personal care/attendant services in both the “Pathways to Employment™ waiver [17 DE Reg. 688
(January 1, 2014) and the Diamond State Health Plan Plus waiver [16 DE Reg. 1140 (May 1,
2013)]. CMS explicitly encourages states to include participant direction in their waivers: .



CMS urges states to afford all waiver participants the opportunity to direct their services.
Participant direction of services includes the participant exercising decision-making
authority over - workers who provide services, a participant-managed budget or both.
CMS will confer the Independence Plus désignation when the waiver evidences a strong

commitment to participant direction.

At 91. The first explicit objective for the DDDS waiver is to “(p)romote independence for
individuals enrolled in the waiver...”. At 4.

In contrast, DDDS certifies (p. 90) that “(t)his waiver does not provide participant direction
opportunities.” This rejection of participant direction opportunities is reiterated throughout the

document. See, e.g., pp. 5, 41, and 43.

The rejection of participant direction opportunities is an anachronism and SCPD is extremely
concerned that-the waiver does not provide participant direction opportunities.

3. The DDDS eligibility regulation [16 DE Admin Code 2100] includes individuals with brain
injury. In contrast, the waiver contains zero (0) references to brain injury. It explicitly covers
(p- 20) persons with intellectual developmental disability, autism spectrum disorder, and Prader
Willi Syndrome. This is for alarm, particularly.-among proponents of services for individuals
with brain injury who are being manifestly omitted from waiver coverage.

4. DDDS proposes (p. 20) no upper or maximum age limit for participants. However, although

the current waiver covers children ages 4 and up, DDDS proposes (pp. 1 and 20) to restrict

eligibility to children age 12 and older. This is objectionable and short-sighted for several

reasomns.

A. Historically, DDDS has offered shared living/foster care for children with families with
special interest and expertise in caring for individuals with developmental disabilities. If
approved, DDDS could no longer pay for this service on behalf of children under age 12 with the

federally subsidized waiver funds.

B. The attached DDDS enabling statute [Title 29 Del.C. §7909A] imposes a “duty” to provide
“foster care placements”, “neighborhood homes”, and “supported living” without any exclusions
based on age. In the absence of a statutory authorization to discriminate based on age, DDDS
cannot limit its services to certain age groups without violating the Age Discrimination Act and
its implementing regulations. When the Division adopted a policy of excluding minors from its
group home system in the past, it was “prompted” to settle an HHS OCR complaint by rescinding
the policy. See attachments. Cf. attached OCR directive to Division of Public Health that
presumptive age limit for nursing home admission violates Age Discrimination Act and attached
DSAAPD letter to DFS successfully challenging age limit on foster parents based on Age
Discrimination Act.  If CMS approves the age restriction in the waiver, DDDS will still have to

provide residential and other waiver services to children under age 12. It will simply have to do
so with no federal Medicaid match.



C. The DDDS enabling statute [§7909( c)(4)] requires DDDS to provide early intervention
services to children ages 0-3. Early intervention services under the DHSS implementation of

IDEA-Part C include a lengthy list of supports and services. See, e.g. Title 16 Del.C. §212.
Moreover, some children with developmental disabilities are eligible for IDEA-Part B at birth.
The Interagency Collaborative Team (ICT) [Title 14 Del.C. §3124] could prompt DDDS to
provide residential programming to such children. If the children are ineligible for the waiver
based on age, DDDS will have to provide residential services solely with state funds.

D. In the past, DDDS investigated systemic neglect of young children with developmental
disabilities in a nursing facility (Harbor Health). See attached News Journal articles. The
availability of waiver-funded residential options on an emergency basis would be an important
resource if such a situation recurred. If the Division “ties its hands” by excluding pre-teens from

the waiver, it loses capacity to address this type of situation.

5. Although the waiver document (p. 69) generally suggests that the “State does not impose a
limit on the amount of waiver services”, the State imposes (pp. 55-56) an absolute weekly cap of
forty (40) hours on supported living. The effect will be “creaming”, i.e., only individuals with
modest to mild needs will be able to live in supported apartments or their own homes since
support services are capped. Perhaps this is why DDDS projects 825 waiver participants in
group homes-and only 30 participants in supported living in the first year of implementation. -
See pp. 148-149. The absolute cap on supported living undermines “choice’ and the recently
published CMS policy preference for provision of waiver services in integrated settings [79 Fed.
Reg. 2948 (January 16, 2014)]. The revised CMS regulation [42 C.F.R. 441.745; 79 Fed Reg at
3038] recites that “a State may not limit access to services based upon....the cost of services.”

6. The waiver document recites that shared living providers offer residential habilitation services
and “are paid at the Medicaid rate for the hours of support they provide up to a maximum of the
support hours indicated by the member’s ICAP score.” At p. 139. It is unclear if there is an
absolute cap on payment under the ICAP system. If there is a cap, this may limit “choice” and

the ability of high-need individuals to avoid institutional placement.

7. The waiver document (p. 59) contains the following description of neighborhood group
homes: “Each resident must have their own bedroom unless they express a preference to share a
room”. This is of questionable accuracy. The DDDS neighborhood regulation [16 DE Admin
Code 3310, §8.0] does not contain such a standard. Parenthetically, private rooms must be an
available option in waivers based on a participant’s choice. See 79 Fed Reg at 2964.

8. The waiver document authorizes relatiyes to serve as providers of both “shared living” and
“supported Living” services. See pp. 2, 55-56 and 61. The CMS templates allows the State to
authorize “guardians” to serve as providers as well. Id. However, DHSS has rejected this

option. Id. This is unfortunate for several reasons.

A. Other DHSS programs do not bar provision of services by guardians. DDDS has suggested
that, in the common situation in W_hich parents are co-guardians of an adult child, a Chancery

3



Court petition could be filed to remove one parent as guardian so the “removed” parent could
qualify as a waiver service provider. This is a rather byzantine approach.

B. DDDS has experienced great difficulty in promoting relatives to petition for guardianship
when necessary. . The exclusion of guardians from serving as waiver providers will simply
provide an additional disincentive to relatives considering pursuit of guardianship. :

C. One of the purposes of the waiver is to “promote the engagement of family ...supports
whenever possible.” Atp. 4. This objective is undermined by the ban on guardian providers.

9. SCPD believes DDDS has approved a parent to serve as a prevocational service provider.
The waiver document would apparently disallow any relative from serving as a prevocational
provider since the “check-off” for relatives is blank. See p. 43. - Likewise, a relative could not

provide individual supported employment. See p. 49.

10. The qualifications for a DDDS case manager are “meager”. See p- 70. A high school

diploma is not even necessary.

11. Although there is one outlier reference to diversion from a nursing facility, the waiver
generally adopts an ICF/IID level of care standard.  See pp. 3,20, 31, and 147. Since some
waiver participants could lack an intellectual disability (e.g. DDDS autism eligibility regulation
does not require intellectual deficit), the State could consider multiple level of care settings for
inclusion in the waiver. For example, the attached December, 2013 DDDS census report lists 37

- DDDS clients in nursing homes.

12.  The waiver document contains multiple recitals that the waiver will limit services to
participants to those “not otherwise available to the individual through a local educational agency

under the Individuals with Disabilities Education Act (IDEA)...”. Seepp. 7,47, and49. This
may contravene federal law. See attachments. See also 34 C.F.R. §303.222. '

13. The section on restraints (pp. 100 and 103) is not entirely accurate. It recites that the sole
standard applied by providers is “Mandt” protocols which limit personal restraints to “the one
and two person side body hug and the one and two arm supporting technique.” In practice,
DDDS has recently authorized some providers (e.g. AdvoServ) to use non-Mandt approved

“supine” restrajint.

14. The description of case manager activities in connection with ELP development (pp. 71-72)
appear to be either inflated or hortatory. The document describes robust pre-planning activities

beginning months prior to the actual ELP meeting.”

15. The waiver previously included reporting to CMS on the offer of choice between institutional
and waiver services. DDDS proposes to delete the reporting while continuing to “track” data.
See pp. 2 and 6. This is unfortunate since the election is “key” to a central purpose of the
waiver, i.e., to divert individuals from institutions. It would be preferable to maintain data

4



reporting to CMS in this context.

16. CMS requires the State to project the number of participants in the waiver. See 42 CF.R.
441.745 amended by 79 Fed Reg: 2948, 3038 (January 16, 2014). The reported authorized
number of participants in the waiver may be too low. In year 1, DDDS envisions 1,000
participa,l_lfs. See pp. 22-23 and 147. SCPD assumes this covers the period from July 1,2014 to -
June 30, 2015. In contrast, the attached DDDS December, 2013 monthly census report lists 992
clients already receiving community-based residential services. SCPD suspects this number will

exceed 1,000 prior to the inception of the waiver.

17. The waiver contains “quality” measures which focus on “safety” and absence of
abuse/neglect. See pp. 112-119. The waiver would benefit from some measures assessing

satisfaction with services and quality of life.

18. DHSS may need to amend its HCBS waiver standards to include safeguards related to leases
and protection from eviction. See 42 C.F.R. §441.530 [revised by 79 Fed. Reg. 3032 (January

16, 2014)] and commentary at 79 Fed Reg. 2960-61. ‘

19. The waiver document (p. 25) contains a countable income cap of 250% of the SSI Federal
Benefit Rate (FBR). The State could have elected a “300%” standard. SCPD encourages

adoption of the higher benchmark.

Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our observations on the DDDS HCBS waiver.

cc:  The Honorable Melanie Smith
The Honorable Debra Heffernan
Ms. Marie Nonnenmacher
Ms. Chris Long
Mr. Brian Hartman, Esq. ,
Mr. Terry Olson, The Arc of Delaware
Ms. Teresa Avery, Autism Delaware
Ms. Sharon Lyons, BIAD
Mr. Tony Horstman, DDDS Advisory Council
Governor’s Advisory Council for Exceptional Citizens
Developmental Disabilities Council ’
DDDS/HCBS waiver comments 3-12-14



Renewal of the DDDS Hdme and Community Based Waiver
RENEWAL APPLICATION NOW AVAILABLE FOR REVIEW

The Home and Commumty Based Waiver program allows the Division of Developmental
Disability services to offer community based: servnces to individuals with intellectual dlsablhtles

in lieu oflnstltutlonal services.

The renewal application for the DDDS Medicaid Home and Community Based Walver is now

posted on the DDDS website at the following link:

http://dhss.delawa re.gov/dhss/ddds/ren ewal medicaidwaiver.html

Public Meetings will be held during the week-of March 3. The dates and locations of the
meetings are listed below and are published on the DDDS website at the link for the Waiver
Renewal Application. COpfés of the application:are also available for view at the Fox Run Office
in Bear, the Woodbrook Office at 1056 S Governor’s Ave in Dover and the Stockl'ey Center :
Community Services Administrative Office in Georgetown. The application will be submitted to
CMS at the conclusion of the public hearings not later than the end of the week of March 10™.

_ This notice is to alert you to SAVE THE DATE.

New Castle County Public Meeting

Date: . March 3, 2014
Time: " 4p.m.—6p.m.
Location: DDDS Fox Run Site

2540 Wrangle Hill Road
Bear, DE 19701
'Large Training Room

302.836.2100
Sussex Coungg:' Public-Meeting
Date: March 4,2014
Time: 4 p m.—-6p.m.

Georgetown Public L|brary
" 123 Pine Street
- Georgetown, DE 19947
- Large Meeting Roomi
302.856.7958

Location:

Kent County.Puiblic Meeting

Date: March 6, 2014

Time: . 4:30 p.m.—6 p.m. .
Dover Public lerary

35 Loockerman Plaza
Dover, DE 19901
Multi-Purpose Room “B”
302.736.5025

Loc_atibn:'



Title 29 P_age 1 ofl

§ 7909A Division of Developmental Dlsabﬂmes Services.
(a) There is hereby established the Division of Developmental D1sabﬂ111es Servmes under
the direction and control of the Secretary of the Department of Health and Soc1a1 Servmes
(b) The nnssmn of the Division of Developmental Dlsabﬂmes Semces isto prov1de services
and supports to individaals with developmental disabilities and their families which enable -
them to make informed choices that lead to an lmProved quahty of hfe and meanmgful '

paruclpatlon in their communities.
(¢) The Division of Developmental Dlsablhtles Services shall have the folIowmg powers and -

duties:
(1) Provide community-based services including family supports, advocacy, foster care

. Placements, respite, neighborhood homes, supported living, vocational and supported
eémployment opporttmmes and day habﬂltatmn services; .
(2) Provide case managemerit, nursing, behavioral services, therapy and other
professional supports needed to assist individuals in achieving their goal(s);
(3) Provide early i intervention services to families so as to prevent or minimize
developmental delays in children at risk Who are ages 0-3; and i

(4) Provide mtermedlate care facihty res1dent1a1 services.

(d) The Division of Developmental Disabilities Services shall ensure the investigation of
complaints of abuse, neglect, mistreatment and financial exploitation. Such i investigations
may be in coordination with the Attorney General's Office, law enforcement or other -

| appropriate agencies.
(e) The Division of Developmentai Disabilities- Semces shall be authorized to promulgate

rules and regulations to lmplement this statute.
60 Del. Laws €. 677, §2;73 DeI Laws c. 97, § 6[5], 78 Del. Laws c. 179, § 315.;

hitp://delcode.delaware. gov/title29/c079/sc01 /index shtml 3/8/2014
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. On Hovember 24, 1986, we received

" periodic Teports sent to you.

(215) 596-6173.

a
DEPARTMENT OF HEALTH AND HUMAN SERVICES”
' “REGION H1

3535 MARKET STREET
PHILADELPHIA, PENNSYLVANIA

F.0.BOX 13716
- FHILADELRHIA

{
[

DEC ¢ 2 1885

Our Reference: . 038_63006_

‘Mr. Brian J. Hirtman
Disabilities Law Program
Community Legal Aid Society, Inc.
913 lashington Street- _
Wilmington, Delaware 19801

Dear Mr. Hartman:
your request to withdraw your

T Health and Social Services -
group-home services
under the authority
lementing Regulation, -

complaint against the Department o
(DHS). Specifically, vour complaint related to
for mentally retarded persons under age eighteen
of the Age Discrimination Act of 1975 and its imp
45 CFR Part 91. = e, o
It is our understanding thit the assurances outlined in the agency's
November 12, 1986 letter to you, satisfactorily resolve the issues
relating to the gomplaint. The agency has provided its policy of
Sis of ape and its a e = g

‘Hon-discrimination on the ba
ipation of persons under age_eighte

not exclude the partic : gl _
Zroup-home services. In addition, the agency will provide you with
periodic reports, within the mext year, regarding its clients under
-age. eighteen. e oL : : ' oo

e have informed DHS that our office will require copie$ of all -
- These submissions will -be due tous

at the same time as they are sent to you. We have also advised the

agency that if ‘the information indicates disparity in the age of

the clients served, weé may re-open your complaint for a formal - -

investigation, -

We- do appreciate your ‘efforts i resolving this complaint informally

and we are hopeful that the agency ‘will continue to be cooperative

in adhering to their assurances. If you have any questions, please

contact Ms. Barbara Banks, Director, Investigations Division, at

Sincerely yours,

Bz

Paul F. Cushing
Regional Manager

OFFICE.OF THE SECRETARY
CFFICE FOR CIVIL RIGHTS
MAILING ADDRESS:

PENNSYLVANIA 19101
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STATE OF DELAWARE
DEPARTMENT OF HEALTH AND SOCIAL SERVICES |
DIVISION OF MENTAL RETARDATION

802 SILVER LAKE BOULEVARD )
) ROBBINS BUILDING A :
. TE: EPHONE: (302) 736 - 4386

DOVEH., DELAWARE 19901

OFFICE OF THE
DIRECTOR

.
E November 12, 1986

Brian J. Hartman,’ Esquire
Community- Legal Aid Soc1ety, Inc.
913 Washington Street .
Wilmington, DE 19801

Residential -Services for Mentally Retarded Minors

Re:

Dear Brian:’
partment of Health and Social Serv1ces,

This is to.confirm that the De
Division of Mental Retardation (DMR) does not .now,  nor has it, violated -
s prov151on of communlty—based residential serv;ces.

45 C.F.R. Part 90 in DMR'
ed to the Intake Commlttee

Enclosed is a copy of a memorandum c1rculat
This memorandum confirms our policy of

at DMR, dated September 19, 1986
nondiscrimination. - 3 : .

The DMR Intake Committee will actively con51der _ ;4 e for place-
ment in a group home setting consistent with_his nee : DMR 1s not compellied
by this letter, however, to determine that e 7 :” - ‘'is an’ approprlate

- R

candldate for admlSSlOn to a group home.

FE=— :
Yy con51dered as one of a group

S

of prlorlty‘caudldateb for a communlty placeme

‘needs. .
this letter DMR will. forward to you’ the

. the total number of non-adults presently
ngs, spec1fy1ng dates of blrth

on-adult. resxdes

Wlthln one month of the date of

following non—ldentlfylng lnformatlon
in DMR ICF/MR and nelghborhood group home setti
and identity of group home in which each such n

Finally, within 51x months and one year from the prov151on of the above
DMR will forward to you the following non~1dent1fy1ng 1nformatlon.

data,
applylng for placement in DMR ICE/MR

a. the total number of non-adults:
precedlng 51x months; specxfylng dates

and neighborhood group homes within the

of birth and action taken on each appllcatlon,

> 5"3;3- will continue to be actlvel
nt commensurate w1th .f;m__ Iy ™= =



Hartman, Esquire
Page 2

12, 1986
b. " the total npumber of non- adults in DMR ICF/MR and neighborhood
specifying dates of Ltirth and 1den

group homes as of the respective dates,
of group home in whléh each such non-adult resides.

tity

The terms of this letter are COﬂd’thnal upon your withdrawing the complaint
“in- this matter. '
pliance with the representations in this

plalnt may te reopened until August 24, 1988,

Should there be material noncom
the first instance

lefter, DMR understanas that the com
and that DMR waives its’ right to have such complalnt heard in
at the federal mediator level.

Very truly yours,

/ i "‘_" {l_/
éomas Pledgie, Ph.D:
Director,. .Division of Mental Retardat’on

TP:bwr
Enclosufe _

Susan Kirk-Ryan,
Paul Cushing

"'
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3000 Newport Gap Pike

DEPARTMENT OF HEALTH AND HUMAN SERVICES
KL OION i1
9635 MARKET ETRELT
PHILADE LPHIA, rsnusnum -

e

( ocl 18 lsst
i S (5
Office of Heulth Faclh

oM Bs 1t Ceeiliey

TOFPICK FOR CIVIL RIG)H

Mr. James E. Harvey
Director . ;
Delaware Department of PcaTth and

.Social Services

' Division of Public Health

Office of Health Facilities Licensing
and Certification

Wilmington‘ -Delaware 19808

-Dear Mr. Harvey.

MAJLING ADDNKER:
ro.ROX 137146
PHILADKLPHIA
PENNEBYLVANIA (8181

0CT 11«

. Our analysis of the

The Office for Civil Rights has completed its review of Delaware's

Nursing. Home Regulations for S)_Clll!':d Care.

State's Regulétioné and determination regarding the Age Discrimi-
nation Act of 1975 and Sectlon 504 of the Rehabllltatlon Act of

1973 are as follows:

Section 57.3 - General Requirements

57.3 - An institution shall not admit any persén

unéex'— the age of fifteen (15) years of age as a
patient unless approved by the State Board of

Health.

- Analysis

The Age Discrimination Act of 1975 and its. ‘implementing Regulation
at 45 CFR Part 91, Subpart B Section 91.11(a) states that “No person
in the Um.ted Statés shall, on the basis of ‘age, be excluded from — - -

partn.clpat:l.on in, be denied the benefits of,; or be subjected: to

discrimihation’ under, any prodram or activity receiving Federal! !
Further, Section 91.11(b)(1). and (2) prohibits

financial assistance®.
a:recipient from using age distinctions which have the effect, on
the basis of age, of excluding individuals from, or denying them

the benefits of, or subjecting. them to discrimination, under a
program or activity receiving Federal financial. ass:.stancc de.ny:.ng

Federazlly assisted program. .

'or limiting individuals in their opportunity to participate in any



e —

-criterion.

Page 2 = James E. Harvey _
A recipient is permitted td'_ take _u’h action prohibited by .Section 91.11
only if the action reasonably takes into account 2ge as &’ factor oo
hecegsary ‘to the normal operation or the achievement of any statutory .

. 6bjective of a.program or activity.

Determination

State's

C It 4k our prcliminary determination that Section 57.3 of the
ti_on Act of 1975 and 45 CER.. .

Regulations viclates the Age Discrimina
Part 9] Subpart B Section 931,37, 3
ge distinction is necessary

Unless the State Agency can show that its a
to the normal operation of a nursing home or the achievement of a
statutory objective, the age distinction must be removed. Please refer

Lo 45 CFR Sections 91.13, 91.14 and 91.15.
4—: .'q‘...-‘ DL ',' ‘s. ) : . .-‘ “ ‘ - - .
derstanding that the State Board of Health may, on a case-by-

It is-my un
on to a nursing home from
S age and

case basis, consider an application for admissi

someone under the age. of fifteen. However, if the applicant!
not the medical condition is the reason for this case-by-case review,
then it is probable that this action violates the Age Discriminatidr_:-

-Act.

Rfem'édz ) : : 3
If your age distinction does not meet .the criteria set Forth at 45 CFR
Sections 91.13 and 91.14, you may voluntarily resolve this deficiency
by deleting from your Nursing Home Requlations- any reference to an age
You may -also notify the public as well as all skilled care

nursing facilities of this change in policy.
-Section 57.8 - Services to Patients

57.809 Mental Illness N )
A. Patients who are, or become, mentdlly ill and

who may be harmful to themselves or others, shall
not be admitted or retained in a nursing home.

‘Analysis ' 5 :
and its implementing -

Section 504 of the Rehabilitation Act of 1§73
Regulation 45 CFR Part 84 prohibit discri;ninatiqn, on the basis of-
handicap in any program or activity receiving Federal financial
assistance. Section 84.3 of 45 CFR defines a handicapped person as
one who: (1) has a physical or mental impairment which substantially
limits one or more major life activities; (2) has a record of such.
an. impai‘h_nen't; or (3) is regarded as having such an impairment.
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Spcci_fi{:iii..ly 45 CFK Section 84.4 provides that no q‘u_al’irj_c_-_d'}xa_ndic_zippcd
person shall, on the basis of handicap, be excluded from participation

in, be denied the benefits of, or otherwise be. subjected to discrimi-’

' g ivity which receives or bencfits from

hation under any program or:act

Federal financial assistance, - .
" The State Agency may not, solely by reason of the presence or history

. of handicapping condition (mental illness), deny admission to & hursing

- - Home:tador: purpose :0f -admission :to-a nursing home,: a-facility ‘must adnit

one who is a gi.iafiifici:] handicapped person, i.e., meets the essential

eligibility criteria and reguires the same type of medical or related
Thus, Section 504 prohibits re-

" services that are normally provided.
cipients from categorically excluding persons with mental impairments, -
as is specified in the State's Regulations at 57_8p9. - = . =~ - .

-t ED L2 SRTLIDI L L.l il =N - ..
However, a recipient may take into account the behavioral manifestations’
of the mental impairment in determining whether one is a ‘qualified handi-
capped ‘individual. If the manifestations are such that the person no ]
longer meets the basic eligibility requirements for the receipt of -
services or cause substantial interference with the operation of the
program (be harmful to self or others), the condition may be taken ’

intp consideration.

Conditions such as Alzheimers Disease may be considered a mental-
impairment under the definition of bandicapping condition; however
the presence of this condition and its manifestations may' in no way
render one ineligible for the receipt of Services normally provided.
However, if there is adherence to State Regulations, one with this
disease may not be admitted nor retained in a nursing home, which .

could violate 45 CFR Part 84.

Determination

It is our preliminary determination, based upon the preceding' diséussion;
that Section 57.809 as written violates Section 504 of the Rehabilitation
lementing Regulation 45 CFR Section 84.4 and Section 84.52

Act and its imp

(a)(1).
Remedy

In order to voluntarily resolve this déficiency, we suggest you
delete “who are, or .become mentally ill and" from the paragraph at.
57.809A. Please disseminate the revisions to the public, refetral
sources gnd the State's skilled care facilities. 5w

For your reference, we have enclosed a copy of each of the pertinent
Regulations. ' ’ ' : '
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Yage 4 ~ James E. Harvey ;
Pleasc advise ui of your plans to correct these deficiencies. We
would appreciate & response by November 12, 1985. -.-. .

1f you need tgchhﬁcul assistance or if you should have any comments or

guestions,.please contact Ms. Barbara Banks, Director, Investigations
Division, at (215) 596-6173. :

We appreciate your continuous ‘coopération.
TR ANE BT Y

Lopdp.. Lo puegeore gl agheiamsedl 8@
. oo, Sincerely yours,

-l

S 2ALY L L by

.. Paul F..éushing, Regignal Hanager

' Office for Civil Riglts
2. of-\.\.-. ’ It e e cves - e s - Reglon III et - -
Enciosurcs - -
-y b

it ?

———l . .
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--STATE OF DELAWARE
DiFARTMINT OF JUSTICH )
S1Aa1 (hfact Bunpisa ) ;

820 N. FRineH STREFT, 8TH FLOOR ©° - Dusit Dz 57122

Cuarits M Oriwry m
ATrar~1y G SEkas Wi MiInGIoN, DELAWARE 198D

July 8, 1986

Mr. Paul F. Cushing

Regional Manager

Office for Civil Rights

Region IIIX '

P.O. Box 13716 : 5 -

Philadelphia, PA 19101

Delaware's Nursing Home BRegulations for Skilled Carxe

" Re:

Dear Mr. Cushing:

Please be adv1sed +hat effective June 1,

57.809 -and 57.3 of Delaware's Nursing Home Regulations for
Notice of this deletion is ‘being

‘I have enclosed. a copy of the -

1986, Secflonsf

_Skllled Care have been deleted.

sent to all licensed-providers.

May 2, 1986 minutes for your information.
it remains the

As I have prev1ously'adv1sed your offlce,
position of -the Delaware State Board of Health that there has

been no discrimination based on age or mental illness and that
these sections were promulgated to assist in the approprlate care
and placement of clients. The Board has” dete;mlned.that these

needs can be met through lnspectlons by Health Facilities.

, LlCGﬂSng and Certlflcatlon.

If you have any further-quest;ons please contact me.

Very\truly yours
}

- :-—— Fas ./ : _'— : o . C .
. . i ) ("{L"-‘-‘-("‘" / ﬂ_v(‘( )?\’.‘

~. Patricia M. Furlong - 7 )
Deputy Attorney General

PMF/rd o :
Encl. ' ' . : g
Xc: Hon. Thomas P. Eichler, Secretary
Lyman J, QOlsen, M.D.
~James E. Harvey
ﬁg"
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DELAWARE HEALTH
AND SOCIAL SERVICES

DIVISION oF SERVIDES Fomr ABING AND
ABULTS WITH PHYSICALDISKFILIHES -

MEMORANDUM . -

DATE: Janmary 8, 2014

TO: 'Ms-EEz,abeﬂi Timm
" Divigion of Eamily. Bervices

EROM:  Willfam Love; Trirestot ) SO

RE; 17 DE:Reg; 608 (DFS Proposed-Chiild Placing Agency Rseé,ulaﬁopj

“The Division-of Services Ter Aging.and Adults with Pliysical Disabilities-(DSAAPD)
révigyved the pfqzosed-xlﬁgulaﬁﬂmam&ﬁdingfﬂi@?ﬁﬁm:gﬂégﬁrﬁmmfma__(:éz‘ld_ o
publishied 45 17 DE Reg: 608 in the Degetn e 1, 2013, issue of'the -

Plicing Agenzies 45 lied a geinb
Register of Reguilations. DSAAPD is caticerned-regarding; _ ‘
’ . B K

* §95.1: alicensee shall require thet a foster parent @Hemw appraved foster
tveenty g (1) yedrs atdl vty five(6s) years of age,and -

¢ §95.11: ailicensee may. at fis or her ovn.distregion, wake em@:mm-{vfh;
above Regylarion whien the licenses doguments Hiat the hedlth, safbty and well-
being ofa childwould not he endar(ggred : y

eraize; 1 alss baliote the age fmita

inconsistent with fh ;Egd;g@;ge:ﬁaﬁng_'mmme;thagmaﬁhﬁg' .
remove the age Hmit: Barring an applicant from beeoming an approved fosterpatent -
: ecific to placement neéds of - T -

~ should be based on an

) n afl assessment which includes erfteria spe
the child and not based on‘an arbiteary age Timit of 65, '

Thatk you for the opportimity o conyment,

ce: Ms. Vicky Relly, DSCYF
M. Brian Posey, AARP:
Mr. Brian Hartman, Esq., CLAST
Ms. Dariiese MeMullin-Powell, DMMA
Ms. Pat Maichle, DDC
‘Ms. Jeanne Nutter. AARP

256 CHAPMAN RD. » Suip

NT. HWA: « MEW CASTLE « DECAWARE + 15220 « TELEPHONE: (300] 255-9350 :

TE 200 = NEWARK « BELAWARE = 15762 « TELEPHONE: 1302)453-2320 » Iaaob-z?.'}aoajg * TDD: (302) 453-35%7

DEt #wARE » $2963 + TELESHOMNES £302i 224-7310 » TDD; (302 1G22 a15 ) '
CEAAPDINEOR ST ATE, U .

1501 N ID,UP-O

1B N. WALNUY ST, + MILEDDD -
INTERNET: Wil DL SS. BRLAWARE SOWDESAARD ErMALs




———— b e

e ———

The Bfﬁ“;:e for Glvil Rights (0GR, at the LS. DBParlment af‘i'léalth and: Human Sérvices
(HHS). ensuresthat entifles fhatrecewe fen'e;ﬁl ﬁnathalaa%Istance comply w:th s Iaw

The Age: Biscriniination Act:contains. ugrtam exoepﬁons thit allow; under limited
clicuthstances, thié uséof 488 -distipgtions-of factors otherthan age. For example, the
Bge Disciiminztion Act. dees:not-apply foan age dlstznct:an‘mnta’lneﬂ in ¢ Federal, State
or:Locél-statité orordingnce adopted by:an-elected, general pu}jatzse IEg:sla‘hVe bﬂdjl

that: provides-any benefits or assistanse’to persons baser'oh age; establisties criteria for

patticipation jn age-elated-terms; or-describes Tntendid betieficiaries of “target groups in

agemelated terms.
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How to e a complaint of discrimination
with the ifice for Givil Rights-(UGR)

Ifyou befleve tiat yod:or.someone efse:has been diseriminated
‘agdinst'because of-age by an-entity_recelving financial
assistance from. HHS‘ you_.or your légal representafive may

file-a-complaint with QGR. Complalits rust i flled within
180 days from-lfie:dfte.of the.2lleged ;iiscrimlnaﬁon

You may send avmtten complaint-or.you may complete and
send OCR the Eamplaint Form-availatle on ourwébpage at

wwwhhs.govlocr, The complaint form ks also-avallable on

olirwebpagen-a humber of other- languages under the:
GiviRights-Infammation iri. Other Languagesmcﬂm

| Thefoﬂqw‘g‘nﬁmﬂm must-ne-mcwe;f.

*  Your'name, addmss and telephoae number
. You must:sfgn }'gitrname ‘on evsryttnng yaa write.

I you file compldint on someone's behalf —
-€.g..spause, friend, client, .ete. — ingludé-your

name, address"‘telephone nivimber, and statement

of your rélationship to thdt person.

. Name and.address-of the institution. of agency

- you befieve disctiminated.
*. When, how.and why you belieye dlscnmlnahcm

oecurred.

Te Any otherreleyan_t mforma‘ﬂqu.

For more information, visit us at: www.hiis.gov/oer

If you-mall the ;om]:ﬂalnt. be.sureto send it to the
attention of the vegional manager-at-the appropriate.
OCR regjondl office. OCR has ten regional. offices and
each kegional office cavers specific.states; _Jalrrts
may-aisp be mailed $0.QCR Headquarters at the

) foHong;addfess

office for Gjvil K ghts

- .5, Department of ‘Health and-Human Semces
200 lndependenae M’enue, SW. e

HH.H. Bdﬂdmg. Room 509-F
Washlngtnn ‘D C 20201 .

LT 1earnmore‘

Visit-us onhne at. www.hhs.govlocr

L Gallus ta“n-free at 1-800-365-1019
" Emajt us: ocrmaﬂ@hhs.gav :

“TDD: 1-800-537 7697

Language ésmstance serv‘ces ;lfor OCR martters aré
available-and provided frea of charge, BCR servioes
-are-actéssibleto-persons with ﬂmabllihes ’ .

www.hihsgov/ocr

. [
U.S. Departmént of Health & Human Services Office for Civil Rights
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Harhor Healthcare settles U.S., Del. fawsuit

' The United States and Delaware reached a
$150,000 settlement with Harbor Healtheare and Re-
habilitation Center in Lewes related to allegations

¥ i carsprvided to children froni1998 through 1999

was inadequate. USS. Attorney for Delaware Colm F.
Connolly and Delaware Attorney General M. Jane
Brady alleged Harbor submitted false claims to the
government for payment since much of the care of a
number of severely disabled children was inade-

of $120,000 in the settlement will bepaid fo the gov-
ernment and a $30,000 fund will be used to help Har-

x| bor’s current patients. Harbor also is' required to
- ‘agree to'have a neutral consultant monitor inspect

the facility and report on its compliance. The moni-

tor will cost Harbor as rhuch as $125,000.

—

| quate. The government also alleged the center was -
- ‘understaffed and not properly trained. A Tump sum

ot samiied
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Guidelines geared to kids

under Medicaid, said Phil
Soule, the stale’s Medicaid
director

Private insurance ofien
will not cover.such long-
terin care, and few famili
could afford.the expenses,
be $aid i

Yrene Waldron of the

cilities-Association said
that’s unlikely fo change, in

part because caring for.

- chronically ill children is.

expensive.
“T know of no facility
that’s going to accept pedi-
atric patients,” she said.
“The reimbursement for
these types of clients is not
commensurate with the
cost of providing care.”
Waldron said the new

“regulations make sense,

but could make it even less
likely that a nursing home
would get into the business
of long-term care for chil-

In part, that’s because

the rules call for staff with

specialties that are hard to
find in Delaware, Waldron
said ’ I

‘But Sen. Robert Maxr-
shall, D-Wilmington West,

out of state, and virinally dren,
all of them are covered

Delaware Health Care Fa- .

By KIM DOUGLASS
Y sttt reporier The rules call for
Delé}waie’s :hi‘g 1‘-3](1?; -such thmgs as’
governing how nically : o
i cuaren shonid be cared appropriately sized
or in nursing homes co . 5
beinplace thisyear. Hﬁ@gﬂ%@@?mt
ut the rules prompt: 1
by the deaths.of several s Pfquate’ clean
children in 2 Ifewt%s-algza clothing for the
nursing home in the Jate . .
%’ﬁSOs could be moot once children, who might
 they are reviewed and- g ffer from severe
Long-term care facili- 3 TR T s
ties in the statgor arg ugtes: III_]IJHCS, blIﬂ'l defects
- §lgh or adult ‘ . =3
amd state officials said they or diseases.
Imow of only about dneor - S WX
two children being cared anadvocate for nursing-
for in a Delaware nursing homereform, said therules
home. 3 i are important because
. Most chronically, ill. some Delaware facilitiés
Delaware children are could decide to go into the
being treated at home or business of caring for chil-
{

The rules call for such
things as appropriately
sized medical equipment
and adequate, clean cloth- -
ing for the children, who
; suffer from severe

families - § o0 fas birth defects or
njur

-~ The rules were drafted
by the Division of Long-

Term Care Residents Pro- |
tection, and will be pre- .

sented to the public for

review during a hearing -

early this year

Carey Slagle’s son is

among those being cared
for in a home setting.

He was severely injured
in a fraffic accident about
10 yedrs ago when he was
23 months old, and has
‘been a resident of a
Delaware nursing home for
most of his life. *

But that facility is try-
ing to get out of the busi-
ness of caring for children

and urged Slagle tofinda .

new setﬁng;forherson, she

said.

The 30-year-old Middle-
town woman lives in a
trailer and has two other

See RULES —B2

R

Long-term care for kids édjusted

T
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eing caredforinthe stitutionalized, Soule said.
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provides for judicial
review of hearing decisions. In order to have a review of the
decision expressed below in Court, a notice of appeal must be
filed. with the clerk (Prothonotary) of the Superior Court
within 30 days of the date of the decision. An . appeal may
, _ result in a reversal of the decision. Readers are directed to
notify the DSS' Hearing Office, P.O. Box 906, New Castle,
formal errors din “the text so .that: . correction

. DELAWARE  DEPARTMENT OF HEALTH AND SOCTAL SERVICES.
DIVISION OF SOCIAL SERVICES om

In re: . . — DCIS No.:
B pie Gy o, a minor 5000703852

Appearances: Marybeth Putnick, Disabil_itiés Law' Program, Community Legal ..
' ‘Aid Society, Inc., Counsel for the Claimant ‘ .
-~ .. 7'/ Claimant's Parent, Witness
- Donna Carroll, Clinical Social Worker, Brandywine School -
District, Witness ) ) e T
r Gimler Brady, Counsel for the First State Health
Tricia Strusowski, R.N., First State Health Plan, Witness ' -
Libby Walker, R.N., Supervisor, Pre-Certification - ..
Department, First State Health Plan, Witness'

Jdennife

‘I

A. - . G. =% (sometimes hereinafter the W"claimant™)’, thréugh counsel
and her-parent & - - . 7 _ opposes a March 16, 2000 decision. of the First
State Health Plan (sometimes "First State") to deny a request for in-home
speech- therapy. - - “o oo . olL . L mem e Tenie To L LU

First State contends that it is ‘a responsibility. of the glaim'a}nt."s_ school
rapy services and not a responsibility of

“district to provide speech the

the First State Health Plan. .

The claimant contends that épeech; therapy is medically necessary for her,
ge for medically necessary covered.

that First State is obligated to arran _ ]
that her doctors: have .expressly

services under the Medicaid Program,
prescribed speech therapy at home, and that First State may not lawfully
services on drounds that - the services

deny her claim for speech therapy
are part of the individu_aliz-ed educatiog plan developed by her school.

th Plan also.

the Medical Director for the First State Heal

! Thomas Mann‘is',- M.D.,
attended this hearing.



funded Chronic Renal Diseases Program ;¢ the Med_tcaid Program under Title
"OMB" Program’ which is. a Medicare-

' defined groups of low-income familiés  and individuals.
such as age,

I

~0  Noveémber and December 1999 First State denied requests for speech
therapy for the claimant on grounds that "spéech therapy for the condition
of developmental delays. is not a covered ‘benefit"” and because the therapy

[Exhibit #

"is already being provided. through [the claimant's]. .school.™
2] .

On December 9, 1899,. follow.lng an appeal to Chrz.sta_ana Care Health Plans,
‘"the therapy is not
By notice

First State: afflrmed .the denial on- grounds  that
‘medically necessary in addition to the school based therapy.”
dated March 16, 2000, Christiana Care reaffirmed the dec:LSJ.on. (Exhibit #
2] _

' '___'_ "_-__ filed .a request for a Fair Hea.rJ.ng w:.th the -

On March 29, 2000 A
Division of Social Serv1ces. [Exhibit # 1]

The headaring was conducted on June 12, 2000 at the Lew1s Building of the
Department of Health and Social Services in New Castle. -

Thle is the decision resulting from that hearing
11T

The Division of Social Services of the Department of Health and Social
srvices operates several. medical assistance programs. including the State

and the -

the -
The

XIX of the Social Security Act,

Program that is partly funded with Medicaid Program money,
"Delaware Healthy Children Program"' funded by Title XXI of the Act.
Division derives authority for the operation of the Medicaid Program from

31 Del. C §502(5), §503 (b), and §505:(3):

The “Medicaid Program’ provides -support for medical services received by
ivi s. . Persons who meet

citizenship, and

quallfy for

and status EIlg‘lblllty tests,
) _I_’_art_icipants

income
.may participate in -the program.

.residency,
payment for a wide range of medical services.

The First State Health Plan is a cap1tated5 managed .care progra.m offered
by Christiana Care Health Services to direct, .on behalf of the Division of
Social Services, beneflts covered under Title XIX of the Social SecurJ.ty‘-

- Act. i i .
- is a thlrd party benefJ.CJ.ary of a contract between- First
a four-year-old

A
State and the - DlVlSlon of Soc:Lal Services. She 1is

? 29 pel. &. §§ 7932-7935.
3 section 17300 DSSM. . _

' Section 18000 DSSM. )
A capitation e = pa:.d by DSS to managed ' care contractérs "for

5 g5ee 42 CFR 434.2. -
each rec1p1en;. enrolled under a corntract  .for the proV:LSlon of medical services under
the State plan, whether or not the recipient receives the services during the period

covered by the fee.®



managed care is to "stabilize the rate of growth in health care costs."

e
3 -

youngster who receives medical assistance under the DSS Disabled

“hildren's ‘medical assistance program . She is d_lagnosed with
Jccolingual dyspraxia,. expressive and’ recept.lve language delays and
significant ‘articulation problems. ; - - ' '

First State contracts with DSS to provide comprehensive prepald managed
care health services to persons- who receive Medicaid. '~ A purpose of

Jurisdiction for thJ.s hearing is under §5304 3 of the DlVls:Lon of Social
Section 5304. 3 prOVJ.des jurisdiction for a

Services ~Manual (DSSM).
hearing over an adverse decision of a Managed Care Organlzat;{.on.

Iv

The essential facts in this case are not in dlspute ‘The claimant resides
—. and receives educational 'services from the
She is

with her parents in y

Bush Early Education Center of the Brandywine .8chool " District.
enrolled in a specialized education program where she receives speech
therapy services twice a week. She is eligible to receive services for an
"extended school year."  Her school speech therapy is an’, educatlonal
service "covered under the Individuals with Disabilities Educatlon Act®.
She meets. the definition of a child with a disability at 20 U S.c. §l_401.

She has a specific learn;\.ng dlsablllty. i

( 3) (A) ().
‘rst State has denied a request for authorlzatlon of an additional weekly

th-home. speech therapy session and speech’ therapy services during the
months of August and September when her school is out of sess:.on-

The clamant's pedlatrlc neurologist S. Charles Bean, M.D. has prescrlbed
It is thought

in-home speeéch therapy fer her. [Exhibits # 2 and .# 8]
that in~home speech therapy will improve her funct_n.onal communication
skills, that it serves a different purpose from speech therapy in school,
and that therapy in the home environment is less stressful than therdpy
therefore, is more “‘beneficial to her.

given in the claimant's school and,
School-based speech therapy is not available to ‘her .during the months of

August- and - part--of- - Septembeér——It- is believed that speech  therapy is
needed during these months.. to prevent regression.of her language skills.

Accordlng to First State,. the claim was denied bec:ause the speech therapy

services are an educational obllgatlon of the -claimant's sSchool district.
It 45 undisputed that speech therapy is an ‘educational obllgatlon ‘of . the

school.

Delaware Disabled .Children's program is analogous to ‘'the
The State program requires a
found in the federal rule;

¢ See $§17200 DSSM. The
-rogram described in the federal rule at 45 CFR 435.225.
evel- of care determination :r:ather than the detem.nat:.on,

that the child ~qualify as a ‘disabled individual under section 1614 (a}. of the ‘Social

94, Chaptér 1-1. o _
AN . -

Security Act
July 27, 1994, C] :

7 piamond State Health Plan,

®.20 U.S5.C.. §1400 et seq.
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However, the First State position that it, consequently, has’ no obligation
.0 arrange for speech’ therapy services that the school does not provide is
.ot supported by the law at 42 U.S.C.A. §1396b, which provides: -
(c) Tregtment of éducationally—related services

B . . Nothing in this subchapter shall be construed as

prohibiting or restricting, or authorizing the Secretary to prohibit
or restriect, payment under subsection (a) of this section for .
medical assistance for covereéd services furnished. to a child with a
disability becau$e .such services are included in the child's
individualized education  program established pursuant to Part B of -
the Individuals with Disabilities Education:® Act [20 U.s.c.A. §1411
et seq.] or furnished to an infant or toddler with a disability
because such services are included in the- child's individualized .
family service plan adopted pursuant “to part H of such Act ([20

‘U.5.C.A. §1471 et seq.] _ _
United States Code Annotated, Title 42 §§ 1395ee to 1399, -
2000 supplementary Pamphlet, West Group. - .
Since the Secretary of the United States Department of Health and Human
. Services is prohibited by law from denying claims .for speech therapy
- services under the Medicaid Program because .an individual is .able to
. receive those services from a school district when' the services -are.
educationally indicated, it follows that the Delaware Department of Health
and Social Services, the Division of Social Services, 'and the Division's
_JZent. the First State Health Plan, are likewise prohibited from denying -
T w._c? claim for medicdlly necessary supplemental speech therapy .

N -

services. :
For this reason, the March 16, 2000 decision of First State, affirming an
earlier denial because speech therapy was received at .the claimant's
school and denying. a request for additional speech therapy services on
grounds that .the services are an obligation of the claimant’s school .
district, is reversed. R T ¢ E ' :

,/21'CAU¥Q)CXE:;;“; _-_. 13;45 %§ﬁi2aq0.

REARING OFFICER

THE FOREGOING_ I3 THE FINAL DEC-I‘S-ION OF THE DIVISION OF SOCIAL S_ERVICES
JUN 2 2 2000 |

POSTED

& Marybetﬁ' Putkin for the_. Claimant o I
Jennifer Gimler Brady for the First State Health Plan
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Kids at Home,

speech therapy progress update dated May 15, 2000.

" M.D.

pursuant to §5404

" DOCUMENTS FILED IN OR FOR THE PROCEEDING

| Exhibit # 1 is a request for a fair hearing dated March 29, 2000.

Exhibit # 2 (six pages) is a t'w(-)'pag'ei 'hearing._-summary' of ‘the First- State
Health Plan together .with four pages of. speech therapy denial notices
dated November 30, 1999, De'cember 7, 19.‘_9_9_,'.D6ce1_nbe,_r 9, -1999,_ and Maxrch 16,

2000.
1999 speech

Exhibit # 3 (four pages) ‘is a photocopy 'of: a November 30,
' This is offered by First State to

therapy evaluation of the claimant.
show the overlay between the speech.therapy and educational goals for the
claimant. _ . e _ :
Exhibit # 4 (approximately ‘twelve pages) is an individualized education
program for the claimant. This is offered by First State ‘to show the
overlay between the speech therapy and educational goals for the claimant.
Exhibit # 5 (approximately 22 pages) consists of photocopies ‘of Nurses 'N
+ Inc. speech therapy weekly progress notes from 11/30/99 to
5/25/00. These are offered by the claimant to show Progress made as a
result of her in-home:speech therapy and to show the difference between
at-school and in-home therapies. The latter claim is rejected because
there are no comparable :schéol ‘district reports. They are admitted
pursuant to §5404 (5). : o
Aibit # 6 (three pages) is a photocopy of a Nurses - 'n Kids at Home
' This is offered by the
claimant to show progress made as a result of her in-home speech therapy

and is admitted pursuant to §5404 (5). ‘

Exhibit. # 7 is a statement made outside the hearing by S. Charles Bean,

dated June 9, 2000° about the ' claimant's: need _for speech therapy

services. It is offered by the claimant and is included over objection Ffor
relevance pursuant to §5404(5). ° - PRy ey Bromsaee '
Exhibit # 8 (four"pages) consists of photocopies of a letter from S.
¢ 1999, a letter from Charles I. Scott,

d =

Charles-Bean, M.D. dated. October : 28 s I. S
Jr., M.D. dated December 2, 1999, a letter from Joseph DiSanto, M.D. date

January 17, 2000 and.a letter from Denise Yeatman dated January 21, 2000.

These are offered by the claimant in support of the position that in-home
ek is medically necessary. They are included

speech therapy one day per we

(5) DSsM. _
Exhibit # 9 is a photoéopy of a letter dated I'\‘_Iove__m'ber 29, 1999 from Donna
Carroll - to the First State Health Plan. This is inc-luded‘pursuant, to

-§5404 (5)-.
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National Assoaaﬁon of Protection and Advocacy Systems
Q&A: Usmg Mechcald to Cover Services Prowded in
| School 23 =2 =

National Health Law Program
Sarah Somers
May 2006 -

Some of my chents are children with d1sab111tles
- who are eligible both for Medicaid services and
for special education services in school. Some
of the services that they receive in school, like
speech therapy, are also covered by Medicaid. .
Can Medicaid pay for these special education

- services if they are provided in'schools? - ‘

IQuesﬁon:

Answer Many medlcaﬂy necessary services that children with
- disabilities receive 111 schools can be. pald for by .

Medlcald

The Ind1v1duals w:[th Dlsabﬂmes Educaﬂon Act (IDEA)
requires that children with disabilities

receive a free, appropriate public education which consists of
special education and ¢ ‘related services.” Related services are

transportauon and developmental, corrective, and other

supportive services that may be required to assist a child with a
dlsablhty to beneﬁt from specwl educatlon 20 U. S C § |

National Health Law Program Page 1
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" under title V (Maternal and Child Health) or title XIX

1402(22) The law speolﬁes that these services mclude speech
pathology, physical and occupational therapy, psyohologmal
services and dlagnostlc medical services. /d. Special education

and related services are provided pursuant to an Individual

Education- Program Plan (IEP) which contains educational goals
and objectives for a child, and is drafted by a team consisting of -

teachers, parents and other professional who work with the
child. 20 U.s. C §§ 140171 1) 1414(d) . |

Some of the related IDEA services are 1dent10al to those
provided under Medlcald Medicaid services also include :

diagnostic services, physical and. occupationaltherapy services =

and-psychological services.- 42 U.S.C. §1396d. Under

‘Medicaid’s Early and Periodic Screening, Diagnosis and

Treatment Program (EPSDT), children and youth under 21 are
entitled to any necessary health care, diagnostic services, -
treatment and other measures described in the Medicaid Act

which the child needs to correct or ameliorate physical and

- mental 1llnesses and condmons 42 U.S.C. § 1396d(r).

Some related services can be pald for by Med1cald In fact, -

- the Medicaid statute specifically forbids the federal government o
from refusing to pay for Medicaid services that are prov1ded to a

child with a disability as part-of the child’s IEP. 42 U.S.C. §
1396b(c). In addition, 34 C.F.R. § 300.601 provides that "Part

B of [IDEA] may not be construed to permit a State to reduce

medical and other assistance available to children with

disabilities, or to alter the eligibility of a child with-a disability,

National Health La_w Program Page 2
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| (Medicaid) of the Social Security Aef, to reeeiﬁe serviees_ that
are also part of FAPE." In order to be covered:: (1) services

must be medically necessary and coverable under a Medicaid.
coverage category; (2) all relevant federal and state regulations
must be followed; and (3) the services must be included in the
state’s plan or be available under EPSDT. In order to bill for
services, however, the school must be a participating Medicaid
provider. See e.g. Letter from Christine Nye to Director,

Medicaid Bureau (May 17, 1991); Chicago Regional State
Letter No. 34-91 (June 1991); Title XIX State Agency Letter

No. 91-52, Region X (July-3, 1991) (available from NHELP).

Moreover; Medicaid agencies cannot restrict providers of

services to schools. See e.g. Chicago Regional State Letter No.
34-91 (June 1991); see also Chisholmv. Hood, 110 F. Supp. 2d
499 (E.D: La. 2000) (holding that restricting Medicaid providers -
of speech, occupational and physical therapy services to school

boards Vlolated Medlceud Act).

A speCLﬁc excep’aon is applicable to some home and
community-based waiver services. The Medicaid Act allows
states to adopt special home and community- -based (HCB) |

‘Wwaiver programs. These pro; grams allow states to waive some

__ Medicaid requuements such as financial ehg1b1hty rules, to

offer services to targeted populatlons or areas. Under these

.' programs, states can offer additional services that otherwise.

could not be covered by Medicaid. 42 U.S.C.§ 1396n(c). One

such service is habilitation, defined by the Act as “sefvices

designed to assist individuals in acquiring, retaining and -

ililproving the self-help, socialization and adaptive skills

Naﬁenal Health Law Program Page 3



‘necessary to reside successfully in home and community based

i settings. ..” 42 U.S.C. § 1396n(c)(5)(A). However, |

]f ~ habilitation services cannot be covered if they are also special *

' - education or'related services. 42 U.S.C. § 1396n(c)(5)(C)().

/ .. So, if habilitation services are provided pursuant as part of a -
child’s special education program, the school will probably not

/ - be able to get Medicaid reimbursement for them.

National Health Law Program ~ Paged
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HHS Policy Clarification _

_ Prepared for: Office of the Assistant Secretary for Planning .
and Evaluation, U.S. Department of Bealth and Human ~
Services - , : -
In cooperation with: Health Care Financing Administration,
1.S. Department of Health and Homan Services, and the Office
of Special Education and Rehabilitative Services, U.S. Depart-
ment of Bducation - .

Prepared by: Lewin/ICF, a.division of Health & Sciences Inter-
national, and Fox Health Policy- Consultants
November 1991 ~ ~ - . .

" The U.S. Department of Health and Human
Services (HHS), in cooperation with HCFA and
OSERS, issued a policy clarification on the use of
Medicaid funds in the provision of health-related
services under the IDEA. The purpose of the joint
policy statement was to explain, in'plain language,

* the extent to which services contained in an IEP
mnder Part B can be reimbursed by Medicaid. The -
HHS guidance was intended to encourage state and
local educatiopal sgencies to cooperaic more
closely with state Medicaid agencies in the provi-
sion and funding of special edncation and

" Medicaid Coverage of Health-Related Services for -
" Children Receiving Special Education: An
- Examination of Federal Policies- -
. Overview
Part B of the Individuals ‘with Disabilities Education Act
(IDEA)aumoxizcsFadcmlfuddingmswesipmﬂamensure
that children with one or more of thirteen specified disabilities
receive a free appropriate public education. The law was estab-
~ lished byPublicLz\?'%-leahﬂ was formexly called the Educa-
ton of the Handicapped Act., Under the law, school districts

must prepare an Individnalized Education Program (IEP) for

each child eligible for services under Part B, specifying all
special education and-“related services” needed by the child. A
state Medicaid program can pay for those “yelated services”
that are specified in the Federal Medicaid statute and determined
to be medically necessary by the state Medicaid agency.
Within Federal and state Medicaid program requirements
regarding allowable services and providers, school districts can
bill the Medicaid program forthese health-related services when

558
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provided to children enrolied in Medicaid. This is important
because -of the additiona] financing it offers 10 edncational
agencies. The Part B program requires states to provide all
special education and related services to eligible students at n0
cost 1o parents, but many states find this difficult because they
are constrained by limifed edncation budgets. . .

~.‘This booklet is designed to help state-and local eduncation
officials, Medicaid officials, and other interested parties under-

" stand the conditions wnder which the Medicaid program can

pay for the related services required by anIEP, Italso describes
fhe extent o which stats Medicaid eligibility, coverage, and
imbursement policies are govemed by Federal law.!
The booklet is orgarized in a “Question and Answer”
format. ‘We strongly recommend that the yeader review the
comiplete range of questions and answers given thie complexity

" of the issues presented. The remainder of this overview provides .

background information on the two relevant : the As-
sistance to States Program established under Part B of IDEA,
and fhe Fedezal/state Medicaid program established under Title -

XTX of the Social Security Act. A list of the questions addressed

by the booklet is provided in Exhibit 1.

A, The Part B Program
~ The Federal entiflement program that govems services to.
children with one or more of thirteen specified physical of
mental disabilities who by reason thereof require special educa-
fion and related services is authorized under Pert B of the

" Individnals with Disabilities Education Act* The Part B pro-

gamisadt:ﬁnismdbyﬁ:zofﬁccufsmcial.ﬁducaﬁmand
Rehabilitative Services within the U.S. Department of Educa-
ﬁnn.GfantsaIedishihuwdmstatﬁs.whichﬂwucﬁsbmsemust .
of the funds o local education agencies (e-g., school districts)
to support their special edncation activities. .
* The grants under Part B are intended (o assist states in
assuring that children with specified disabilities receive a free
appropriate public education as specified in the Act. A “free
appropriate public education” is defined to include special edu-
cation and related services at no cost to the pareats. Moa
e “Special edncation™ is defined as “specially de-
signed instmction, 4t no cost o the pareat, {0 meet -
the unique needs of & child with a disability.” It
-can inclnde classroom - instruction, instrucion .in |
physical education, home instruction, and instruc-
tion in hospitals and institutions to ensure that chil-
dren with disabiliies receive a free appropriate
public edncation. : ) '
e “Related services” are defined as “transporta-
tion, and such dcvelop;ncn:al,-cmcctivc and ofher
supportive services as are required to assist a child
with a disability to benefit from special education.”
. These include several health-related services that
must be available, including speech pathology,
andiology, psychological services, physical and oc-
cupational therapy, early identification and assess-
ment of disabilitics, counseling services, school
health services, social work services in schoolk,
and medical services for evaluation and diagnostic
purposes only.? '

© 1992 LRP Publleatlons



= Paruczpatmn (EFP), is determinéd by a formula based onstate .
" per capita income. The minimum FFP in state expendityres

INDIVIDUALS with DISABILITIES EDUCATION LAW REPORT

Clie as 18 IDELR 558

Althongh states and localities fund the bulk of spécial
edocation smmcs, Federal Part B funds-are an important sup-
plement. To receive Part B funds, a-state must submit a plan
through its state education 2gency (SEA) detailing state policy
for enstring that children with'specified disabilities have access
to a free appropriate public education, The state application
“also must inclnde an esfimate of the total number of. children

with disabilities currently reoeiving and/ar in need of special
 recipients are dged, blind, or disabled. States are also able to

education and related services. The state must also provide
estimates of the personnel and other fesources necessary to
meet the special edacation niesds of children as specified by the
Act. The distribution.of fiinds-amoeng states is determined by a
. formula based on the number of children with disabilifies age
3 through 21 receiving. s-pccnal education sndzelated scmntm
_within.cach state.

OnccParthomeshavcbtmappmvcd. ﬁ:eymfm-

warded to the SEA for distribution to local edacation agencies

(LBAs). LEAs generally. are comprised of one or-more local
-school districts. The LEAs receive funds-only after they have
subm:ﬂadapmgmmpiannndbecngmmadappmval by the
SEA. The LEAs are then expected o provide services to stu-

. deats with specified disabilities. Staté and local edncation agen-
cies arc prohibited from reducing. their existing financial -

‘commitments mspemalcducannnmmponscmﬂnmceaptof
Part B funds. .

Pm'studantsmlhspemﬁedduabmua ehgiblcfm'spcml
education sexvices under Patt B, an Individualized Bducation
ngmm{El}’)mnstbcdevﬂcrpcdcoopmtvelybyﬂBSCth
the child's teacher, the child's parent or guardian, and othezs if
deemed appropriate. Developed by the beginuing of the school
year, and reviewed. (andlfapirqmmlbmwd) at leastannually,

the:IEP must detail specific special education.and related ser-
vices thatare to’ bcpmwdedmﬁlechﬂd.mm:srwponsfole

' for assiming that all services inclnded in the IEP are provided

to the child and that education occurs in the “Jeast restrictive
environment,” meaning that the child is-educated: with non-

 disabled poc= to-the-maximnm-exteat: appmpnaw

B.. The Medlcaxd Program

. . Medicaidisa nauonmdcmysmn: mad:c:al assistance ) }
program for selected low-income. popu]a

tions. The Medicaid
program was established in 1965 as Title XIX of the Social

' Security Act. It is federally administered by the Health Care

Financing Administration (HCFA) Within the U.S. Department
of Health and: Human Services: (DHHS). While Congress and
HCFA set broad Federal guidelines for the program, states have
consideratle flexibility in formulating eligibility, benefits, and
reimbursement policies. Every state documents these policics
in a state Medicaid plan which must be- ap;mvcd by HCFA,

. The Medicaid program is funded by & comibination of
‘Federal and state dollars. The Federal Goyernment “matches” |
 state dollars as long as:both the serviegs and the eligible popula-

tions are within the parameters approved in:-the state plan,
The level of the Federal matoh; known as Federal Financial

for medical services is 50 percent of total program costs; the
maximum FFEP is 83 percent. _

-Vol. 18, Iss. 10 ;

ey

Medicaid is a “catcgoncal," z'ncans-tcstcd program. Indi-
viduals must fit into spcmﬁc catégaries (e.g., dependent chil-
dren) and must have income and résources below specified
thresholds. Until recenfly, Medicaid eXigibility was linked al-
most cxclus:vcly to eligibility for Federally funded cash assis-
tance under two programs: Aid to Farhilies with Dependent
Children (AFDC) and Slzpplcmcntal 'Sccumy Income (SSD.
AFDC and SSI 4re “categorical” programs, AFDC recipients
live in families with 2 single or wnemployed parent and SSI

establish “Medically Nccdy" ;nmgrams io cover individuals
who meet the categorical eligibility criteria for cash assistance
but not the income and resource eligibility criferia. Under a
Medically Needy program, states may extend eligibility to indi-

viduals with family incomes up to 133 percent of ‘the state's’
AFDC payment standard and also.to individnals who -incur
health expenses which, when deducted from income, bring their
net income below the miedically needy Jevel. .

Reccat Fedeml legislation has diminished the Iink between
eligibility for cash assistance and Medicaid. Medicaid has been
expanded to inclnde many young children with family incomes
and resources well above state cligibility standards for cash
assistance. Moreover, many of thiese children qualify for Medic-
aid regardiess of whether they ‘have dxsabﬁmes o a1 msmgic-
parent families.

.- “Medicaid covers a bmadmngcofmemcal and remedial
services. Fedemﬂyaﬂuwablcmnﬂudcnotoulytaﬂ:—
tional medical services and remedial care, such as physicans’

" services andl:tmcnpuon drugs, but also several health and

ﬂmpcntlc interventions, such as occupational therapy. Some
services are mandated by Federal law and must be provided
by every state, while other services are provided at & state’s

discretiorn. One special program established for children is the
EaIlyandeodicScmcmng,Dmgnons and Treatment
(EPSDT) program. Under the EPSDT program, children must
receive not only screening and diagnostic services, but also
anymatﬁmnynmsaxymunwmﬂutmynotoﬁmwxscbe
availabls vndery state’s Medicaid plan- but are-allowable under

" PFederal Medicaid law.

‘Medicaid services may bcpmrvldsd by a range of health
-professionals in a vaziety Dfscttmgs inclyding & child's home

or school: However, in defining.s&rvice benefits, states have - -
some latitude in specifying the types of providers and settings

" in which services must be provided in order 1o be xeimbursable.

In genexal, state Medicaid programs pay participating pro-
viders for covered services on 2 per unit of service basis (such
as a physician office visif). Within Federal guidelines, slales
have flexibility in determining reimbursement rates for particu-
1ar services and providers. Providers generally bill Medicaid
directly for payment for covered services pruﬁc!:d to medicaid
recipients. States have the option of regniring nominal cost-
sharing by Medicaid- rampmnts for some services, meaning that
the recipient pays a small * copaymsnt” (e. g $2.00) to the

providsr for'a given service.
In sum, states have cmsxdsmblc ﬂcxlbﬂxty in dcfimng

Medicaid eligibility gronps, benefits, provider participation re-
quuements and reimbursement levéls' within Federal guide-

lines. It is because of this flexibility that stites can'shape their
programs 10 include reimbursement for health-related services

- 559
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réquired under the Part B program, 2 process that can be facili-
- rated through interagency agreements between the state's Med-
icaid agency and education agencies. ;

C.” Questions Addressed By The Handbook
- Federal policy has established that education agenciés can

bill Medicaid for health-related services covered mnder the

state's Medicaid program. However, thiere has been consider-
2ble confusion-aboyt Federal policy, and the various laws and
regulations governing the billing and reimbursement process
can be complicated and ambiguous. This booklet seeks to clarify
the relovant Federal policies inresponse to the guestions shown
in Exhibit 1. (Bxhibit. 1 Omitted) :
. Questions and Answers

. A: Idea Policy Regarding Medicaid Billing
L Does Feleral Part B-poficy allow Medicaid billing

for health-related services covered under a state’s

| Medicaid program. . ,.

CRE I O TR LN f v oy ey .
_ Yes. Although Part B does riot expréssly require Medicaid-

. bﬂﬁng-fm- covered healrh—mlamd services, Congress anticipated

the -use ‘of Medicaid and ofher resourtes to finance health-
related Part B services. The Senate Report.accoimpanying the
ariginal act, P.I.. 94-142, statés that “the state cducation agency
is responible for assuring that fands for the ducation of handi-
capped children under ofhier Fedetal laws will be utifized” and
that “there are Iocal and ‘Stafe finds and other Federal funds

* available, 0 ASSiSCIn this process?™ U7 " o
Moreover, three statutory amendmesits fo Part B, made in

1986 by, P.L. 99457, further support the use of Medicaid and
other sources to finance IEP-related services. Under these
amendmeats; : : - :
* States are prohibited from using Part B funds tp .
safisfy-a.financial commitment for services that -
- would:have béedpaid for by other Federal, state,
- and Jocal agencies but for the enactment of Part B
* - and thedisting of the services in an IEP;
* States -are required fo establish interagency
agreements with-appropriate -stafe agencies to de-
fine the responsibility of each for providing or pay-
ing for a fre¢ appropriate public education and
resolving disputes; and :
¢ It is clarified that P.L.. 94-142 carinot: be. con-
strued as permitting a state to reduce medical or
- other available assistance, or to alter Title V Mater-
nal and Child Health Block Grant or Medicaid eligi-
bility with respect to' the provision of a free
appropriate public education. '

. 2. Are there any Federal special education policies that

limif the circumstances under which the Medicaid
program can be billed for health-related services?

" The only Federal education policy that could restrict Med-
icaid-payment for covered health services is the basic IDEA

requirement thal special education serviceés be provided “at no _
‘cost lo parents.” The effect of this provision is that state or local

education agencies must assume any costs the Medicaid agency
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does not pay for so that no Cogts are imposed on the parents. For

 example, if the state Medicaid agency has elected to exercise its
Federal option to impose nominal cost-sharing reguirements

on Medicaid recipients for sexvices that include health-related
services furnished by .schools, the state or lIocal ‘education
agency would be required to meet these copayment dbligations
for an eligible family 4 :
B. Medicaid Policy Regarding Payment For Health--
- . Related Services
© 1. . What are fhe Federal Medicaid program
requirements regarding reimbursement for health-
- . relafed services?
The Federal Medicaid statute does not reiuire that Medic-
aid programs reimburse schools for health-rejated servicas de-

 livered to Medicaid-cligible children, However, the Medicare

Catastrophic Coverage Act of 1988 (MCCA) amended the law
to ko clear that Medicaid finds are availablé to pay for
healffi-related services.® The amendmient-states that nothing
under the Medicaidftatntcxsto ‘be construed as prohibiting or
restricting, or anthorizing HCFA to prohibit or réstrict, payment -
for services covered undera Medicaid state plan simply because
they are furnished to 2 handicapped child pursuant to-an individ-
ualized education program (IEP). The implication, as explained
in the Conference Report, is ‘that state edncation egencies are
responsible for fumishing special instruction and educational
rvices to- children with-disabilities; but-that state Medicaid
Agencies are Tesponsible for reimbursing health-related services
children to thé extent the state

"',,-k .M:to;]-[ f‘mi'i :m i@c

covers them under s Medicaid plan.
2. Are there any Federal Medicaid policies that limit
the circumstances under ‘which the Medicaid program
can be billed for bealth-related services? )

Under Federal. law, the Medicaid program can only be

billed for medically necessaty services that are included in the
‘state’s Medicaid plan and provided by -participating Medicaid
“exception fo this is servicey provided under the

EPSDT program (see Section C). In addition, except under
circumstances -déscribed in' Section F, Medicaid does not pay
medical expenses that a third party, such as-a private insurance

~ company, is legally ©Oblgated to pay.

3. What state Medicaid policies must be in place in

" order for schools:to bill Medicaid for. medically

_ - mecessary health-related services?
~ . In order for schools to be able to bill Medicaid, the state -
Medicaid program must cover the various health-related ser-
vices a child may need (e.g., physical therapy) under one of the
service categories in ity Medicaid state plan. Tu addition, the
state Medicaid agency needs to have qualifications for providers
of health-related services that schools or their practitioners
would be able to meet (s¢¢ Section E for a discussion of provider
qualifications). Thesepolicies need to be reflected in the state
Medicaid plan (see section G). However, while the state Medic..
aid agéncy ‘can establish gualifications which would allow
schools or their practitioners to be providers, it may not specify
schools or their practitioners as the sole providers of health-

related services, - .

© 1992 LRP Publications



WA T Sy O It | i
APR 2 2 2014

DELAWARE HEALTH

AND SOCIAL SERVICES
DIVISION OF MEDICAID AND
MEDICAL ASSISTANCE

April 17,2014

Daniese McMullin-Powel]

Chairperson -
State Council for Persons with Disabilities

Margaret M. O’Neill Building
410 Federal Street, Suite 1
Dover, Delaware 19901

SLC D340E

RE: 17 DE Reg. 950 [DMMA Pro
Renewal Application Regulation

posed 1915(c) Home and Community-Based Services Waiver
]—April 1, 2014

Dear Ms. McMullen-Powell:

Thank you for your letter regarding the Delaware Health and Social Services (DHSS)/Division of
Medicaid and Medical Services (DMMA)/Division of Developmental Disabilities Services (DDDS)
renewal application to the Centers for Medicare and Medicaid Services for 1915(c) Home and
Community-Based Services (HCBS). Each comment was considered and the agency’s response follows.

You write,

On February 28, 2014, the Division of Developmental Disabilities Services forwarded a notice to the DD
Council and other agencies that its draft waiver renewal was available for review on its website. We are
providing the following analysis of the document. Given time constraints, this critique should be
considered preliminary and non-exhaustive. Parenthetically, since the notice recites that DDDS intends to
submit its application to CMS “not later than the end of the week of March 10th”, the DD Céuncil is

sending these comments for consideration.
Agency Response Note: Thank you for your comments. We greatly appreciate the thoughtful input given
aiver on behalf of SCPD (The

regarding the renewal application for the DDDS HCBS Medicaid W.
Council). With regard to your specific comments, please note that each “Adgency Response” provided

below was developed and prepared by the Division of Developmental Disabilities Services (DDDS).
Also, the thirty-day public comment period for the proposed regulation as published in the Delaware
Register of Regulations ends on A pril 30, 2014. Therefore, in accordance with the Delaware
Administrative Procedures Act at 29 Del.C. Ch. 101, your comments and the agency’s responses will
appear in the June 1, 2014 issue of the Delaware Register along with any other comments recejved.

€ to express concern with the truncated opportunity for comment. -
newal in the Register of

1. Preliminarily, the Council would lik
ppeared in the Register of

The “Public Input” section (p. 8) recites that DDDS will publish notice of the re
Regulations and establish a 30-da y comment period. In contrast, no notice has a
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Regulations and the February 28 notice emailed to the DD Council offers only a 2-week comment period
since DDDS plans to submit its application during the week of March 10. In practice, DHSS submits its
proposed waivers to the Register with at least a 30-day comment period. Compare 17 Del. Reg. 156
(August 1, 2013); 17 DE Reg 688 (January 1, 20 14); and 17 DE Reg. 930 (March 1, 2014).

Agency Response: The public will have additional opportunities to comment before the waiver renewal is

finalized. Notice regarding the waiver renewal appeared in the April 1, 2014 issue of the Delaware
period. The completion of the

Register of Regulations and allows for the full thirty (30) day comment
waiver renewal document was delayed and in order to allow sufficient time for the Centers for Medicare
and Medicaid Services (CMS) review and for public comment; those processes are running concurrently.
2. Delaware DHSS has included participant direction into its recent waiver Initiatives, including personal
care/attendant services in both the “Pathways to Employment” waiver [17 DE Reg. 688 (January 1, 2014)
and the Diamond State Health Plan Plus waiver [16 DE Reg. 1140 (May 1,2013)]. CMS explicitly
encourages states to include participant direction in their waivers:

CMS urges states to afford all waiver participants the opportunity to direct their services. Participant
direction of services includes the participant exercisin g decision-making authority over workers who
provide services, a participant-managed budget or both. CMS will confer the Independence Plus

designation when the waiver evidences a strong commitment to participant direction.

At91. The first explicit objective for the DDDS waiver is to “(p)romote independence for individuals

enrolled in the waiver...”. At 4.

In contrast, DHSS certifies (p. 90) that “(t)his waiver does not provide participant direction
opportunities.” This rejection of participant direction opportunities is reiterated throughout the document.
See, e.g., pp. 5, 41, and 43.

The rejection of participant direction opportunities is an anachronism.

Agency Response: At the present time, DDDS does not have the infrastructure to support participant
directed services.

3. The DDDS eligibility regulation [16 DE Admin Code 2100] includes individuals with brain injury. In
contrast, the waiver contains zero (0) references to brain injury. It explicitly covers (p. 20) persons with
intellectual developmental disability, autism spectrum disorder, and Prader Willi Syndrome. This may be
cause for alarm, particularly among proponents of services for individuals with brain injury who are being

manifestly omitted from waiver coverage.

Agency Response: The criteria in the waiver renewal application do not specifically reference individuals
with brain injury, but they are nevertheless included in the waiver target group. The waiver application
references the DDDS eligibility criteria as one of the criteria for waiver eligibility. The current DDDS
eligibility criteria refer to "mental retardation" and "brain injury". DDDS is in the process of revising its
division eligibility to replace the term "mental retardation” with “intellectual disability". The proposed
terminology in the proposed DDDS eligibility criteria of “intellectual disability” encompasses individuals
with brain injury (1f it occurred within the developmental period) if they also meet functional limitations
as specified in the DDDS criteria. It is our hope that the proposed DDDS eligibility criteria will be in
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effect before the effective date of the waiver renewal on July 1, 2014 so that the language will be
consistent. Because several other groups and individuals raised this same concern, DDDS wil] ask CMS
to add the term “brain injury” to the waiver application to make it clear that this population is included.
e limit for participants. However, although the
proposes (pp. 1 and 20) to restrict eligibility to
hort-sighted for several reasons. '

4. DDDS proposes (p. 20) no upper or maximum ég
current waiver covers children ages 4 and up, DDDS
children age 12 and older. This is objectionable and s

A. Historically, DDDS has offered shared living/foster care for children with families with
g for individuals with developmental disabilities. If approved, -

special interest and expertise in carin
DDDS could no longer pay for this service on behalf of children under age 12 with the federally
subsidized waiver funds.

g statute [Title 29 Del.C. §7909A] imposes a “d uty” to provide

B. The attached DDDS enablin
g” without any exclusions based on

“foster care placements”, “nei ghborhood homes”, and “supported livin
n age, DDDS cannot limit its

age. In the absence of a statutory authorization to discriminate based o
services to certain age groups without violating the Age Discrimination Act and its im plementing
regulations. When the Division adopted a policy of excluding minors from its group home system in the
past, it was “prompted” to settle an HHS OCR complaint by rescinding the policy. See attachments. Cf.
attached OCR directive to Division of Public Health that presumptive age limit for nursing home
admission violates Age Discrimination Act and attached DSAAPD letter to DFS successfully challenging
age limit on foster parents based on Age Discrimination Act. If CMS approves the age restriction in the
waiver, DDDS will still have to provide residential and other waiver services to children under age 12. It
will simply have to do so with no federal Medicaid match.

C. The DDDS enabling statute [§7909(c)(4)] requires DDDS to provide early intervention
to children ages 0-3. Early intervention services under the DHSS implementation of IDEA-Part C

services

include a lengthy list of supports and services. See, e.g. Title 16 Del.C. §212. Moreover, some children
with developmental disabilities are eligible for IDEA-Part B at birth. The Interagency Collaborative Team
(ICT) [Title 14 Del.C. §3124] could prompt DDDS to provide residential programming to such children.
If the children are ineligible for the waiver based on age, DDDS will have to provide residential services
solely with state funds.

D. In the past, DDDS investigated systemic neglect of young children with developmental
disabilities in a nursing facility (Harbor Health). See attached News Journal articles. The availabil ity of
waiver-funded residential options on an emergency basis would be an important resource if such a
situation recurred. If the Division “ties its hands” by excluding pre-teens from the waiver, it loses capacity
to address this type of situation.
Agency Response: As referenced in the waiver application, DDDS has used Medicaid claims data to
verify that no one under the age of twelve (12) has ever received a DDDS waiver service. Based on the
services included in the waiver benefit package, it is not designed for children. The DDDS el igibility
criteria still allow the division to serve individuals age four (4) and above as part of its state mandate if
they otherwise meet the DDDS eli gibility criteria. The citation from the Delaware Code referenced by the
Council only relates to services provided by the Division using state funds and does not govern services
provided under a federal Medicaid waiver. So-called “Comprehensive” Medicaid HCBS waivers, such as
the DDDS Waiver, are commonly limited by age. The early intervention services referred to by the
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Council are provided by the Division of Public Health (DPH) and the Birth to Three programs in the
Division of Management Services (DMS) and not by DDDS. The department is in the process of
requesting an amendment to the statute to correct the operating responsibility for this program.

5. Although the waiver document (p. 69) generally suggests that the “State does not impose a limit on the
poses (pp. 55-56) an absolute weekly cap of forty (40) hours on

amount of waiver services”, the State im
supported living. The effect will be “creaming”, i.e., only individuals with modest to mild needs will be
able to live in supported apartments or their own homes since support services are capped. Perhaps this is
why DDDS projects 825 waiver participants in group homes and only thirty (30) participants in supported
living in the first year of implementation. See pp. 148-149. The absolute cap on supported living
undermines “choice” and the recently published CMS policy preference for provision of waiver services
in integrated settings [79 Fed. Reg. 2948 (January 16, 2014)]. The revised CMS regulation [42 C.F.R.
441.745; 79 Fed Reg at 3038] recites that “a State may not limit access to services based upon....the cost
of services.”
Agency Response: The response to the waiver section indicating whether the State proposes to place
additional limits on waiver services, except as provided in Appendix C, is correct. There are no proposed
limits other than those imposed in Appendix C. Supported Living is the only service for which a limit in
the number of units a member can receive is specified. Limits on individual services are allowed by CMS.
g is based on the amount of support currently received by

- The limit proposed for Supported Livin
individuals paid for by DDDS with State funds. No individual currently receives more than thirty-

(35) hours per week and the majority of the individuals receive fifteen (15) hours. The number of
projected waiver members receiving this service is also based on the individuals currently receiving this

service and how many of them are likely to meet waiver eligibility rules.

6. The waiver document recites that shared living providers offer residential habilitation services and “are
paid at the Medicaid rate for the hours of support they provide up to a maximum of the support hours
indicated by the member’s ICAP score.” At p. 139. It is unclear if there is an absolute cap on payment
under the ICAP system. If there is a cap, this may limit “choice” and the ability of high-need individuals
to avoid institutional placement.

Agency Response: The Inventory for Client and Agency Planning (ICAP) is an assessment instrument
that assists agencies such as DDDS in determining the support needs of individuals with intellectual

developmental disabilities. The assessment scores are translated into a recommended number of support
plied by the hourly rate that is

- hours per day for each client. The number of support hours is then multi
applicable to each waiver service. For residential habilitation providers, this computation results in a per
diem payment arrangement (ICAP hours x hourly rate). The limit of ICAP hours per day is twenty-four
(24) if the client is supported in a 1:1 arrangement. The hourly rates for residential habilitation were
developed independent of the ICAP assessments. States use different assessment tools to determine the

level of direct support needed for each client.

7. The waiver document (p. 59) contains the following description of neighborhood group homes: “Each
resident must have their own bedroom unless they express a prefererice to share a room”. This is of

questionable accuracy. The DDDS neighborhood regulation [16 DE Admin Code 33 10, §8.0] does not
contain such a standard. Parenthetically, private rooms must be an available option in.waivers based on a

participant’s choice. See 79 Fed Reg at 2964.

five
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Agency Response: DDDS does not believe that there is a conflict, This language in the waijver application
communicates DDDS’s expectations for waiver recipients who reside in Neighborhood Group Homes:
The Division of Long Term Care Residents Protection (DLTCRP) regulations govern all facilities in

Delaware that are licensed as Neighborhood Homes for Persons with Developmental Disabilities. Not all
residents of neighborhood homes are enrolled in the DDDS HCBS waiver. The statement in the waiver

only applies to waiver members.

8. The waiver document authorizes relatives to serve as providers of both-“shared living” and “supported
living™ services. See pp. 2, 55-56 and 61. The CMS templates allows the State to authorize “guardians™
to serve as providers as well. Id.- However, DHSS has rejected this option. Id. This is unfortunate for

several reasons.

A. Other DHSS programs do not bar provision of services by guardians. DDDS has suggested
that, in the common situation in which parents are co-guardians of an adult child, a Chancery Court
petition could be filed to remove one parent as guardian so the “removed” parent could qualify as a
waiver service provider. This is a rather byzantine approach.

prdmot'mg relatives to petition f_or guardianship

B. DDDS has experienced great difficulty in
1s will simply provide an

when necessary. The exclusion of guardians from serving as waiver provide
additional disincentive to relatives considering pursuit of guardianship.

_ C. One of the purposes of the waiver is to “promote the engagement of family ...supports
whenever possible.” At p. 4. This objective is undermined by the ban on guardian providers.

Agency Response: By making this change, DDDS is opening the opportunity for family members to
become Shared Living Providers for the first time in this waiver. The CMS Technical Guide, states
“When payments are to be made o a legal guardian, the waiver should include safeguards for
determining that the provision of services by a legal guardian are in the best interest of the waiver
ises decision making authority on behalf of the

participant, especially when the legal guardian exerc ,
. DDDS believes that it does not have sufficient

participant in the selection of waiver providers”,
the waiver participant at this time. Once this current

infrastructure to guarantee sufficient safeguards for
ing to work with family members who are guardians

change has been approved by CMS, DDDS is will

and would like to become Share Living Providers to create safeguards to comply with CMS expectations
and amend the waiver in the future.

9. 1t is our belief that DDDS has approved a parent to serve as a prevocational service provider. The
serving as a prevocational provider since

waiver document would apparently disallow any relative from
the “check-off” for relatives is blank. See p. 43. Likewise, a relative could not provide individual

supported employment. See p. 49.
Agency Response: For each waiver service, DDDS must indicate whether the service js "provider
managed" or "participant directed". For the Pre-vocational Service, DDDS has indicated that the service
will be provider managed. Agencies that provide this service may hire any individual to provide the direct
cations, such as training or education, possession of a valid

support as long as they meet the hiring qualifi
driver's license and the criminal background check, etc. Agencies are not prohibited from hiring relatives



Daniese McMullin-Powell
State Council for Persons with Disabilities

April 17, 2014 ~ Page 6-

of waiver members if they otherwise meet all applicable qualifications. Under the arrangement described
above, the box for "Relatives" should not be checked for Prevocational Service in the waiver application.

10. The qualifications for a DDDS case manager are “meager”. See p. 70. A high school diploma is not

€ven necessary.

Agency Response: The qualifications for the DDDS case managers are the qualifications for the State of
Delaware Merit System classification of Senior Social Worker/Case Manager. Qualifications for all State
Merit classifications are developed by the Delaware Office of Management and Budget. In addition to the
minimum qualifications, case managers must receive a core curriculum of training as specified in DDDS

policy after they are hired.

11. Although there is one outlier reference to diversion from a nursing facility, the waiver generally
adopts an ICF/IID level of care standard. See pp. 3, 20, 31, and 147. Since some waiver participants
could lack an intellectual disability (e.g. DDDS autism eligibility regulation does not require intellectual
deficit), the State could consider multiple level of care settings for inclusion in the waiver. For example,

the attached December, 2013 DDDS census report lists 37 DDDS clients in nursing homes.

Agency Response: This waiver is designed to meet the needs of individuals with an intellectual
developmental disability. Therefore, the institutional standard for which the home and community based

services offered under this waiver are provided “in lieu of” is the ICF/IID level of care and not a nursing
facility level of care. The thirty-seven (37) individuals listed on the DDDS census report that are indicated
as residing in nursing facilities are individuals that have been determined to have an intellectual disability
as a result of a pre-admission screen (a PASRR Pre-Admission Screening and Resident Review Level 2
screen) and have been determined to need "specialized services" to address their disability. Per OBRA
1987, DDDS is the designated DD authority and is required to provide the specialized services these
individuals need. These individuals are eligible for nursing facility services which are provided by a
managed care organization under the 1115 waiver in Delaware. Per the terms and conditions of the 1115
waiver, individuals cannot be simultaneously enrolled in the 1115 waiver (which includesthe Diamond
State Health Plan Plus Long Term Care benefits) and the DDDS waiver. Furthermore, states are
prohibited from providing waiver services to a person who resides in an institution per 42 CFR

441.301(b)(1)(1) (see citation below)

(b) If the agency furnishes home and community-based services, as defined in §440.180 of this
subchapter, under a waiver granted under this subpart, i‘_he waiver request must— _

(1) Provide that the services are furnished—
(ii) Only to beneficiaries who are not inpatients of a hospital, NF, or ICF/IID;

12. The waiver document contains multiple recitals that the waiver will limit services to participants to
those “not otherwise available to the individual through a local educational agency under the Individuals
with Disabilities Education Act (IDEA)...”. See pp. 7, 47, and 49. This may contravene federal law. See

attachments. See also 34 C.F.R. §303.222.

Agency Response: Per the CMS technical assistance guide, states are required to include the language in
question in HCBS waiver applications that include certain statutory services. Language at 42 CFR -
440.180 (a)(3)(i) and (ii) contain this prohibition against covering services under a waiver that could
otherwise be covered via IDEA or the Rehabilitation Act. The waiver language does not contravene
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federal law but is instead in compIianée with the law as it applies to all HCBS waivers under Section

1915(c). The regulatory language is excerpted below:
(3) Services not included. The Jollowing services may not be included as habilitation services:

(1) Special education and related services (as defined in sections 602(16) and (1 7) of the Education of the
Handlicapped Acy) (20 U.S.C. 1401 (16) and (17)) that are otherwise available to the individual through a

local educational agency. ,
(i) Vocational rehabilitation services that are otherwise available to the individual through a program
Junded under section 110 of the Rehabilitation Act of 1973 (29 U.S.C. 730).- :

13. The section on restraints (pp. 100 and 103) is not entirely accurate. It recites that the sole standard
applied by providers is “Mandt” protocols which limit personal restraints to “the one and two person side
body hug and the one and two arm supporting technique.” In practice, DDDS has recently authorized

some providers (e.g. AdvoServ) to use non-Mandt approved “supine” restraint.

Agency Response: Appendix G-2 b. i. of the waiver application indicates that “All contracted providers
are required to participate in the Mandt system crisis intervention training or a DDDS approved
equivalent.” The language referenced by The Council in Appendix G-2 a. i. “Permitted planned personal
restraints are limited to the one and two person side body hug and the one and two are supporting
technique as described in the Mandt protocol” should have included the additional statement, “or other
equivalent procedures and protocols approved by the Division.” DDDS will ask CMS for permission to

revise this language in the waiver application.

14. The description of case manager activities in connection with ELP development (pp. 71-72) appears
to be either inflated or hortatory. The document describes robust pre-planning activities beginning months

prior to the actual ELP meeting.

Agency Response: The process described in the waiver renewal application is one that has been under
development in the Essential Lifestyle Plan (ELP) Committee for several months and is in the process of
being tested. The plan is to implement the new process in July 2014, concurrent with the effective date of

the renewal application.

15. The waiver previously included reporting to CMS on the offer of choice between institutional and
waiver services. DDDS proposes to delete the reporting while continuing to “track” data. See pp- 2 and 6.
This is unfortunate since the election is “key” to a central purpose of the waiver, i.e., to divert individuals
from institutions. It would be preferable to maintain data reporting to CMS in this context.

Agency Response: The requirement for states to offer choice between an institutional or community
setting for waiver enrollees is still a requirement under CFR 441.302(d)(2). New guidance issued by CMS
in July 2013 regarding quality performance measures that must be reported to CMS on the annual "372"
report has removed this measure. DDDS will continue to document that this choicé is offered to all waiver
applicants.

16. CMS requires the State to project the number of participants in the waiver. See 42 C.F.R. 441.745
amended by 79 Fed Reg. 2948, 3038 (January 16, 2014). The reported authorized number of participants
in the waiver may be too low. In year 1, DDDS envisions 1,000 participants. See pp- 22-23 and 147. We
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assume this covers the period from July 1, 2014 to June 30, 2015. In contrast, the attached DDDS
December, 2013 monthly census report lists 992 clients already receiving community-based residential

services. I suspect this number will exceéd 1,000 prior to the inception of the waiver.

Agency Response: The counts of individuals reported on the DDDS monthly census report as residing in
a DDDS community residential placement includes individuals that are not enrolled in the DDDS waiver
for which DDDS pays for their care with 100% state general funds. All individuals in the Emergency and
High Risk categories on the DDDS Registry who apply for the waiver are screened against the waiver
financial eligibility criteria. There is both an income and a resource limit. Some individuals do not meet
the waiver income or resource limits, most often because they are receiving Social Security survivor’s
benefits in excess of the waiver income limit. The Governor and the Legislature have been most generous

in appropriating funds each year that enable DDDS to serve these individuals in addition to those
individuals who are eligible for the DDDS HCBS waiver. As of January 2014, there were 941 individuals

receiving services under the DDDS waiver.

17. The waiver contains “quality” measures which focus on “safety” and absence of abuse/neglect. See
pp- 112-119. The waiver would benefit from some measures assessing satisfaction with services and

quality of life. '

Agency Response: After several years of not participating, DDDS has resumed its participation in the
National Core Indicators (NCI) project. The annual surveys have been sent to waiver members and the
responses are beginning to be received. It is DDDS's plan to include measures from NCI in the waiver in

the future, after benchmarks can be established for the measures.

18. DHSS may need to amend its HCBS waiver standards to include safeguards related to leases and
protection from eviction. See 42 C.F.R. §441.530 [revised by 79 Fed. Reg. 3032 (January 16, 2014)] and

commentary at 79 Fed Reg 2960-61.

Agency Response: The new rules become effective March 17, 2014 and apply to new waivers,
amendments and renewals which are submitted after that date. The DDDS waiver renewal was submitted
to CMS on March 12, 2014 and will not initially be subject to the rule but will be given the opportunity to
come into compliance in the future. DDDS will need to undergo a complete assessment of its service
system in order to develop a plan to come into compliance with the new rule that will address this in

addition to the other requirements.

19. The waiver document (p. 25) contains a countable income cap of 250% of the SSI Federal Bencfit
Rate (FBR). The State could have elected a “300%” standard. The Council may wish to encourage

adoption of the higher benchmark.

Agency Response: Delaware has chosen to use the same income standard for all of its long term services
and supports to facilitate client movement between settings as their needs change. The current standard is
the nursing facility standard of 250% FBR. If the state wishes to raise the income standard, a fiscal note
for all HCBS services, including those provided-under 1915(c) waivers and also the 1115 waiver that
subsumed the former Elderly and Disabled and AIDS waivers, and for all nursing facility services would

have to be developed and funded.in the state's annual operating budget.
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portunity to receive public comments and hopes these

Sincerely, ;, W

Sharon L. Summers, DMMA
Social Service Administrator

DHSS/DMMA/DDDS is pleased to provide the op
responses are helpful.

Cc: Stephen M. Groff, Director, DMMA
Marie Nonnenmacher, Deputy Director, DDDS



MEMORANDUM OF UNDERSTANDING
BETWEEN
THE DEPARTMENT OF SERVICES FOR CHILDREN, YOUTH AND THEIR FAMILIES
THE DIVISION OF CHILD MENTAL HEALTH SERVICES
THE DIVISION OF FAMILY SERVICES

AND

THE DEPARTMENT OF HEALTH AND SOCIAL SERVICES
THE DIVISION OF DEVELOPMENTAL DISABILITIES SERVICES

L PURPOSE

This cooperative agreement represents an understanding between the Department of Services
for Children, Youth, and Their Families, The Division of Child Mental Health Services
(DCMHS), The Division of Family Services (DFS), and the Department of Health and Social
Services, the Division of Developmental Disabilities Services (DDDS), concernmg children
and their families served by DCMHS, DFS and DDDS where mental
retardation/developmental disabilities (MR/DD), as defined by DDDS eligibility criteria, is
suspected or is present. The purpose of this agreement is to delineate the responsibilities of the

respective agencies in four areas:

Joint planning and services for eligible children and families
Residential placement of DFS children in DDDS homes and respite care
Developmental assessments of younger children ages 0-3

Transition of youth to adult services

B

This agreement is proposed and executed with the greatest spirit of cooperation and desire for
ensuring the safety and welfare of children. All agencies recognize that certain action steps
may be altered based on the specific needs of each child.

Memorandum of Understanding
DCMHS~DFS~DDDS
February 8, 2007

Page 1 of 9



Memorandum of Understanding Among DCMHS~DFS~DDDS

1L, AUTHORITY AND RESPONSIBILITIES

A. Authority

1. The Division of Child Mental Health Services

As required by Title 29 Del C. Ch. 90 § 9006, the Division of Child Mental
Health Services shall be responsible for outpatient and residential mental health,
preventive health services, and substance abuse treatment services for children

and youth.
2. The Division of Family Services

As required by Title 29 Del C. Ch. 90 § 9006, Title 16 Del. C. Ch. 9 § 901, and
Title 31 Del C § 302, shall take necessary action and provide comprehensive
protective services for abused and neglected children. The child protection
system seeks and promotes the safety of children who are the subject of child

abuse and neglect reports.

3. Division of Developmental Disabilities Services — as required by Title 29 Del.
C.Ch. 9 § 7909A.

The Division helps the people it serves achieve the quality of life they desire.

The DDDS acknowledges that persons with MR/DD share the same basic rights
as all citizens. The DDDS shall facilitate the exercise and protection of such.

B. Responsibilities

1. Joint planning and services: When DFS is involved with a child or family
because of child abuse, neglect, and/or dependency and any of the adult
individual/caretakers have MR/DD, the following activities will occur:

a. The DFS caseworker from the appropriate region (Attachment 1) will call
the corresponding DDDS Community Services Regional Program Director
(RPD). By the end of the working day, the RPD or designee will determine
the status of the adult individual/caretaker relative to DDDS services. The
information will be reported to DFS within 24 hours.

b. Ifthe adult individual/caretaker is an open case with DDDS, the DFS case
worker and DDDS Family Support Specialist will develop a strategy to
provide the most appropriate service to the family, including defining
parameters of responsibility. The plan of intervention will include
immediate action as well as any follow-up deemed mutually necessary. The
DDDS Family Support Specialist shall assist DFS in developing a plan to
reduce risk to children in the home while accommodating the support needs

Memorandum of Understanding
DCMHS~DFS~DDDS

February 8, 2007
Page 2 of 9
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of the person with MR/DD. A joint service plan shall be developed and
signed, outlining the responsibilities of each agency. DDDS and DFS shall
convene on a quarterly basis (minimally) to discuss progress and ongoing
problems within the family.

c. Ifthe adult individual/caretaker does not have an open case with DDDS but
MR/DD is suspected, the DES case worker will complete the MR/DD
Screening Tool (Attachment 2). If the results of the screening tool indicate
that the adult individual/caretaker may have MR/DD, then the procedure
outlined in 1.b. (above) of this agreement will be initiated. DDDS will
assist the family and DFS prior to the individual’s eligibility for DDDS
services is formally determined. Within the first 90 days, the adult
individual/caretaker must formally apply for DDDS services and be found
eligible. Ifthe adult individual/caretaker needs assistance in completing the
intake forms and obtaining the needed information, the DDDS worker will
help the adult individual/caretaker complete the necessary forms.

e Both DDDS and DFS will cooperate to minimize separation of the adult
individual/caretaker with MR/DD from their children, as long asthe
safety of the child can be ensured.

¢ The Association for Rights of Citizens with Mental Retardation of
Delaware (ARC) can be utilized by DFS/DDDS as a referral agent to
help support the family.

¢ The DDDS will expedite eligibility determination for adults and/or
children whose cases fall under this MOU. DDDS services are
voluntary and will be offered to the family as long as the family is
willing to accept them.

d. Ifthe adult individual/caretaker is receiving services from DDDS and the
DDDS Family Support Specialist becomes aware of the abuse or neglect of
children, the DDDS Family Support Specialist will immediately report it to
DFS by calling 1-800-292-9582 (Attachment 3). All social service
personnel are mandated reporters and are required to report all known or
suspected child abuse, neglect, or dependency. '

» DFS uses the Risk Management Methodology to determine both the
response time to begin the investigation and the determination of whether
the children are at risk. DFS will complete the investigation within 45
calendar days and determine the need for ongoing services to the child and

family.

¢ DFS and DDDS will work together to develop the most appropriate
support plan for the family as noted in 1.a. (above).
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e. Children open with DFS and/or DCMHS and who may be eligible with
DDDS, will be referred by the DFS or DCMHS case manager to DDDS,
DDDS will review application and provide a status advisory within 4
business days of receipt of application. If child is subsequently determined
eligible for DDDS services, a joint planning meeting will be convened to
review service plan within 10 business days of said determination.

f. Children whose cases are open with DDDS and who may also be eligible for
DCMHS services* (as defined by DCMHS eligibility criteria) will be
referred to DCMHS intake. DCMHS intake process will take place and a
response will be issued to the DDDS Family Support Specialist within 4

- business days of receipt of complete referral information. If the child is
eligible for DCMHS services, a joint planning meeting will be convened to
review the service plan within 10 business days. Ifthe child is ineligible for
DCMHS services, DDDS can consult with DCMHS regarding appropriate
and available services for their purchase.

g. Appeals of eligibility will be made pursuant to the DDDS and DCMHS
Appeals procedure. A response will be made available within 5 business
days. DFS, DCMHS, and DDDS will ensure that applicants are aware of
the appeal processes and contacts for appropriate advocacy organizations.

h. Regional Managers from DDDS, DCMHS and DFS will meet on a quarterly
basis to review specific policy and procedural and problematic cases and
issues of mutual concern. Either party can request a meeting at an earlier
time if it is case related.

. Residential placement of DFS children in DDDS homes and Respite Care:

When DFS is involved with a family because of child abuse, neglect, and/or
dependency and the child has MR/DD and is placed in a DDDS foster home, the

following activities will ocour:

In order to receive residential services, the individual must be deemed as an
“emergency” on the DDDS Registry and meet the definition for placement.
Emergency is defined as homeless with health and safety issues in the
Emergency category of the DDDS Registry.

a. The DFS worker will do the following:

e Complete the DDDS profile application and submit to DDDS
intake, including all pertinent requested records.

= Accompany the child to the placement and move their belongings.

e Provide the DDDS worker and provider with information about the
child.

e Provide a copy of the custody order and Consent to Treatment
Form.
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Enroll the child in school, and attend IEP meetings.

Develop the Plan for Child in Care within 30 days of placement.
DDDS, the provider, and the child’s family (if appropriate) shall
participate in the planning.

Provide services as needed to the child’s family in an effort to
reach permanency for the child

Attend Child Placement Review Board (CPRB) meetings and
Permanency Hearings

Obtain an Educational Surrogate Parent if needed

Enter the child in placement in FACTS (non-contractor provider,
no pay)

Handle all medical consents

Facilitate applications for public benefits (e.g. Medicaid, SSI,
Child Support, etc.)

Help with special funding issues

Make funeral arrangements with help from DDDS

Work with DDDS case manager to address issues and concerns
Two years in advance, work with DDDS case manager to
determine the need for upcoming guardianship needs at age 18

b. The DDDS worker will do the following:

Complete all DDDS residential paperwork and a Medicaid waiver
packet in coordination with the DFS worker
Meet the DFS worker and child at initial placement
Visit the home every month
Visit the school quarterly and attend IEP meetings
Oversee, with a nurse consultant and provider, that child’s medical
appointments are kept:

a. Specialists as needed

b. Dental services

¢. Immunizations up fo date

d. Apnual physicals
Attend CPRB meetings and Permanency Hearings
Complete an annual Essential Lifestyle Plan and forward copy to
DFS
Liaison with Medicaid for specialized equipment; contact DFS for
funding as appropriate
Keep DFS informed of concerns and changes in placement
Complete all DDDS paperwork:

a. Annual home compliance check and contract

signatures

b, Quarterly reports

¢. Quarterly RN reports

d. Make respite arrangements
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e. Work with the DFS worker to address issues and
concerns
» Two years in advance, work with DFS worker to determine the
need for upcoming guardianship needs at age of 18

¢. Fiscal responsibility for Residential Placements

o DDDS funding/payments must have prior approval from the
DDDS Director of Community Services

e DDDS will be representative payee for SSI and Social Security to
the extent consistent with applicable law

e DFS/DCMHS will facilitate the payment process if the DSCYF is
the payee

= DDDS will pay Difficulty of Care per new rate system. DFS will
pay according to child Level of Care Rate. DCMHS pays
according to medical necessity and clinical eligibility. Any costs
that exceed the allowable agency rates must be jointly agreed
upon. If additional funding is needed for the placement, it w1H be
negotiated among DDDS, DFS, and DCMHS.

o DDDS will designate contact person(s) for all issues related to
payments. (Attachment 1)

e At the beginning of the fiscal year, DDDS will submit an annual
cost projection for each child residing in a DDDS foster home.
This will be followed by an intergovernmental voucher that lists
the name of the child and the annual projected cost of care
attributed to DFS and DCMHS.

e DMSS client payments will notify the DDDS Director of Client
Benefits of all child support payments which are received on
children who are served jointly. This notification must occur at
least once each quarter.

d. Respite
*  When respite occurs with DDDS providers:

s A DDDS respite agreement will be signed before the respite takes
- place unless an emergency placement is authorized by a DDDS
administrator.

» Funding shall be shared in accordance with the established
formula, which is reviewed annually. If DCMHS services are
involved, continued utilization is monitored regularly to determine
ongoing medical necessity.

e DDDS Respite Coordinator shall submit a DFS FACTS
Registration Form for each DDDS Respite Provider to the DFS
Foster Care Manager to facilitate payment.

e DFS makes respite payments directly to the provider.
Memorandum of Understanding
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* When respite placement costs exceeds DDDS’ rate system limit or
requires placement other than foster families:

¢ DFS, DCMHS, and DDDS representatives will jointly review the
case, possible placements, and determine placement resources.
They will also determine which agency will be the lead agency to
follow up on the details of arranging the placement.

e IfDDDS does not have a provider, DFS has the option of
approving an appropriate provider to provide respite, as they would
with any other family active with DFS.

3. Developmental assessments of young children ages 0-3:
When a child ages 0-3 in the custody of DFS is suspected of or has
developmental delays and the parents are not available to initiate Part C
services, the DFS worker will make a referral to Child Development Watch

(CDW).

4. Transition of youth to adult services:
When a youth in the custody of DFS and/or receiving services from CMH has
been determined eligible to receive DDDS services and is listed in the DDDS
Registry, the DFS caseworker or CMH caseworker (as appropriate) shall contact
by email or letter the DDDS Community Services Regional Program Director
(RPD) from the applicable region (Attachment 1) within 30 days following the
youth’s 16™ birthday to initiate transition to adult services planning. When a
youth in the custody of DFS and/or receiving services from CMH is suspected
of having mental retardation/developmental disabilities (MR/DD), as defined by
DDDS eligibility criteria, the DFS caseworker or CMH caseworker (as
appropriate) will make a referral to the DDDS Office of Applicant Services
within 30 days following the youth’s 16™ birthday to initiate the application
process and transition to adult services planning. Both scenarios assume
discharge from DFS or CMH at age 18.

II. DISPUTE RESOLUTION

If issues come up that cannot be resolved by the staff working directly with the child and
their family, the respective supervisors should be alerted to attempt to resolve the issues. If
resolution cannot be accomplished at the supervisory level, then Division liaisons should be

contacted to assist in the resolution.
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IV. CONFIDENTIALITY

The Divisions of Child Mental Health Services, Family Services, and Developmental
Disabilities Services agree to exchange client/family information on families and children
served by either Division in instances where information exchange is in the best interest of
families or children needing or requesting services for either Division. (29 Del. C. §9016)

It is understood that information exchanged by any Division shall be restricted to
client/family record reports and documents clearly pertinent to the family’s or child’s needs
or problems. Further, any information exchanged shall only be used to facilitate efficient and
timely evaluation, the provision of services and/or resolution of patient/client needs. Each
Division assures that the confidential character of exchanged information will be preserved
and, under no circumstances will exchanged information be shared with any agency, program
or person not party to this agreement without the express written consent of the family or by

the authority of Family Court.

No information in any form can be exchanged about drug or alcohol abuse treatment or
sexually transmitted disease information without specific written consent for this
information. Information about HIV testing or HIV status can only be shared with specific
consent or if the Division of Family Services holds legal custody of that child.

V. Administration of _Mem’orandum

f) ; A -
Each agency agrees to assign appropriate program staff to serve as the points of contact for
the purposes of effective and efficient management of the children and families served under

this MOU.

It is expected that these staff will meet on a quarterly basis to ensure that the intent and spirit
of this MOU is fully implemented.

MOU Attachments include:

e Attachment 1 — Names and telephone numbers of the staff described in this
Memorandum of Understanding (included in this document)

e Attachment 2 — DDDS Quick Screen Tool for Identifying Individuals with a Possible
Developmental Disability _

e Attachment 3 — Child Abuse/Neglect Mandatory Reporting Form

o Attachment 4 — DCMHS Eligibility Criteria

o Attachment 5 — DDDS Eligibility Criteria
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This agreement is proposed and executed with the greatest spirit of cooperation and desire for
client-centered activities. All agencies recognize that certain action steps may be altered based

on specific individual’s needs.

This Memorandum of Understanding will be reviewed annually.

Cari DeSantis, Secretary
Department of Services for Children,
Youth, & Their Families

Vincent P. Meconi, Secretary Department
of Health and Social Services

Susan Cycyk, Director
Division of Child Mental Health Services

Marianne Smith, Director
Division of Developmental Disabilities

Carlyse Giddins, Director
Division of Family Services
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Attachment 1

1. Administration of the Memorandum/Staff Contacts

Each agency has identified a liaison to address interagency issues:

Harvey Doppelt, Ph.D.

Clinical Psychologist

Community Mental Health Regional Director

1825 Faulkland Road, Main Administration Building # 2
Wilmington, DE 19805

(302) 633-2739

DCMHS:

John Bates
Foster Care Program Manager

DFS:

1825 Faulkland Road, Main Administration Building # 2

Wilmington, DE 19805
(302) 633-2643

Theresa Stafford

Sr. Accountant, Client Payments
Barley Mill Plaza, Building 18
4417 Lancaster Pike
Wilmington, DE 19805

(302) 892-4532

DMSS:

Flossie Ford

Client Benefits Accountant, Fiscal Unit
Jesse Cooper Building

Federal and Water Street

Dover, DE 19901

(302) 744-9600

DDDS:

1. New Castle County

DFS DDDS

Elwyn Office Early Intervention Program
321 East 11" Street 2055 Limestone Road

Suite 300 Suite 215

Wilmington, DE 19808

Phone: (302) 995-8576

Fax:  (302) 995-8363
Contact: EIP Director

Sr. Social Service Administrator

Wilmington, DE 19802
Phone: (302) 577-3824
Fax: (302)577-7793
Contact: Debbie Colligan
Assistant Regional
Administrator

DCMHS

Division Child Mental Health
Services (DCMHS)
Main Administration
1825 Faulkland Road
Main Administration Building # 2
Wilmington, DE 19805
Phone: (302) 633-2739
Fax: (302) 633-2614
Contact: Harvey Doppelt, Ph.D.
Clinical Psychologist
Community Mental Health
Regional Director
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1. New Castle County

DES

University Plaza
Cambridge Building

263 Chapman Road
Newark, DE 19702
Phone: (302) 451-2800
Fax: (302) 451-2821
Contact: Dave Desmond
Assistant Regional
Administrator

2. Kent County
DFS

Barratt Building

821 Silver Lake Boulevard
Suite 200

Dover, DE 19904

Phone: (302) 739-4800
Fax:  (302) 739-6236
Contact: Diana Fraker
Assistant Regional
Administrator

3. Sussex County
DFES

Georgetown

546 South Bedford Street
Georgetown, DE 19947
Phone: (302) 856-5450
Fax: (302) 856-5062
Contact: Margaret Anderson
Assistant Regional
Administrator

DDDS

University Plaza

Stockton Building

263 Chapman Road
Newark, DE 19702

Phone: (302) 369-2180
Fax: (302) 368-6596
Contact: Michael Paoli
Regional Program Director

DDDS

Thomas Collins Building
540 S. DuPont Highway
Suite 8

Dover, DE 19901

Phone: (302) 744-1110
Fax: (302) 739-5535
Contact: Albert Anderson
Regional Program Director

DDDS

Georgetown

Community Services
26351 Patriots Way
Georgetown, DE 19947
Phone: (302) 933-3135
Fax: (302) 934-6193
Contact: Carey Hocker
Regional Program Director

DCMHS

University Plaza
Cambridge Building
1825 Faulkland Road

Main Administration Building # 2

Wilmington, DE 19805
Phone: (302) 633-2739
Fax:  (302) 633-2614
Contact: Harvey Doppelt, Ph.D.
Clinical Psychologist
Community Mental Health
Regional Director

DCMHS

Georgetown State Service Center
546 S. Bedford St.

Room 2110

Georgetown, DE 19947

Phone: (302) 856-5826

Fax:  (302) 856-5824
Contact: David Lindemer, Ph.D.
Child Psychologist Supervisor

DCMHS

Georgetown State Service
Center

546 S. Bedford St.

Room 2110

Georgetown, DE 19947

Phone: (302) 856-5826

Fax:  (302) 856-5824
Contact: David Lindemer, Ph.D.
Child Psychologist Supervisor
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1. Administration of the Memorandum/Staff Contacts

3. Sussex County
DES

Pyle

Rte. 2, P.O. Box 281-1
Frankford, DE 19945
Phone: (302) 732-9510
Fax:  (302) 732-5486
Contact: Margaret Anderson
Assistant Regional
Administrator

Seaford

350 Virginia Avenue
Seaford, DE 19973

Phone: (302) 628-2024
Fax: (302) 628-2041
Contact: Margaret Anderson
Assistant Regional
Administrator

Milford

11-13 Church Avenue
Milford, DE 19963

Phone: (302) 422-1400
Fax: (302) 424-2950
Contact: Susan Taylor-Walls
Assistant Regional
Administrator

4. To Report Child Abuse or Neglect:

DDDS

Statewide Report

DCMHS

Line Number: 1 (800) 292-9582 (24 hours a day/7days a week)
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Attachment 2
2. DDDS Quick Screen Tool

Identifying Individuals with a Possible Developmental Disability

Name: Date:

Address:

Age: Informant/s:

Screening completed by:

1. Is there documentation that the individual's deficits or limitations began prior to age 22 (for
example: enrolled in special school or program, previous diagnosis of some type of mental
retardation, autism, documentation of delays in development, or an IQ below 70)?

2. Does the individual have a high school diploma or a certificate of attendance? If neither, it
is clear that the individual did not attend or regularly attend and complete school.

3. Isthe individual performing substantially below the level expected for his/her age in two or
more of the following adaptive skills areas (see definitions noted on the back of this form)?

If so, circle those applicable.

Communication
Self-Care

Home Living

Social

Community Use
Self-Direction

Health and Safety
Functional Academics
Leisure

Work

TR @ e Ao ow

4. Is it clear that the individual did not function at a higher or more independent level at a
previous time in his/her life?
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Adaptive Skills Areas

Communication: Ability to understand and express information through symbolic
behavior (spoken word, written word, sign language, manually coded English) or
non-symbolic behaviors (e.g.: facial expressions, body, body movement, touch,

gesture).

Self-care: skills involved in toileting, eating, dressing, hygiene, and grooming.

Home living: home-related skills such as cooking, clothing care, housekeeping, food
preparation, planning/budgeting for shopping, and home safety.

Social skills related to social interactions with others such as initiating, interacting,
and terminating interactions, making choices, coping with demands, confirming
conduct to social norms, and displaying appropriate socio-sexual-behavior.

Community use: skills related to the appropriate use of community resources, travel
in the community, shopping in stores, purchasing/obtaining services from community

businesses, visiting places/events.

Self-Direction: skills related to making choices, learning and following a schedule,
engaging in/initiating activities of personal interest that are appropriate to the setting

and conditions.

. Health and Safety skills: related to the maintenance of owns own health in terms of
eating, identification of illness, treatment and prevention, basic first aid, sexuality,
physical fitness, and interacting with strangers.

. Functional Academics: cognitive abilities and skills related to school that also have
direct application in one's life (e.g.: writing, reading, basic science). Of importance
is not the grade-level, but that the skills are functional in terms of independent

living.

Leisure: the development of a variety of leisure and recreational interests that
reflect personal choice and preferences. Skills would be choosing and self-
initiating interests, using home and community activities with others and/or alone

and determining amount and type of involvement.

Work: skills related to holding a part or full-time job in the community in terms of
specific job skills and appropriate social behavior.

Memorandum of Understanding
Among DCMHS~DFS~DDDS
Attachment 2

February 8, 2007

Page2 of 2



()

Attachment 3
3. Child Abuse/Neglect Mandatory Reporting Form
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3. Child Abuse/Neglect Mandatory Reporting Form

DESCRIPTION

1. Describe the child's current mndflsnrﬂmunes*and Ihie reagon you suspect abuseineglect. Include evxdenca if known, of
prior abuse, andior neglect 1o lhgis l::htbd urs}blfnq Add pagea or au.ac!* furmerwmtlen doclumentationas needed. |

2. If applicable; nale he execi location of any1njury by placmga number on the: modat below. Usethe Imes to the nghl of
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Attachment 4
4. DCMHS Eligibility Criteria

Division of Child Mental Health Services
Department of Services for Children Youth and Their Families
State of Delaware

Cs 001 DCMHS SERVICE ELIGIBILITY

Authored by: Utilization Management Committee
Approved by:  Susan Cycyk, M.Ed,, CR.C,, CP.R.C. Title: Division Director
Date: November 29, 2006 Originated: 5/01/97 Revisions: 12/19/99; 11/19/03; 8/31/05; 11/29/06

PURPOSE: To define eligibility criteria for services provided by the Division of Child Mental Health Services
("DCMHS"), State of Delaware.

DEFINITIONS: Applicable definitions are given in the appendix to DCMHS policy "Development and Revision of
Policies."

POLICY: Consistent with statutory authority (16 Del C. chapter 90), agreement with the State Medicaid Office
under the Diamond State Health Plan (DSHP), the HCFA 1115 waiver, DCMHS hereby establishes eligibility
criteria for mental health and substance abuse services for children and youth who are served by DCMHS.
Eligibility for service is established when criteria 1, 2, 3, and 4 below are all met or when criteria § is met.

| 1. Age: Children and youth are eligible:
A. Up to Age 18 -Children and youth are eligible for services until their 18" birthday.
B. Over age 18 -For those youth active with DFS or DYRS and over the age of 18, DCMHS may:
1) Manage the case and provide services available through DSCYF consolidated contracts, and/or

‘ 2) Provide its Consultation and Assessment service for diaghostic services and freatment planning up to
age 19.

f \ 2. Residence: Delaware residents are eligible for services.

3. Medical Necessity: Medical necessity is established by the application of DCMHS "Level of Care Criteria."
These criteria are available on the DCMHS website.

4. Categorical Eligibility:

A. Insurance and Medicaid Benefits: DCMHS services are intended as a primary resource for those who
have no other reasonable means to pay for mental health services i.e. individuals who have:

1) Medicaid benefits, and require extended services beyond the 30 unit Diamond State Health Plan
outpatient benefit or require a higher level of service than is provided by DSHP outpatient

benefits, or

2) No Medicaid and no private mental health or substance abuse benefits, or

3) Exhausted all applicable private insurance mental health or substance abuse benefits.
Please note that the absence of a level of care or specific provider in a mental health insurance

package is not grounds for categorical eligibility.

B Insurance Co-pay: In general, DCMHS does not function as a secondary payor for the purpose of funding
insurance co-payment for the privately insured. There are two exceptions:

1) If a youth is hospitalized in a DCMHS designated psychiatric hospital on an involuntary basis, or
is hospitalized on an emergency basis with DCMHS authorization, and the hospital is unsuccessful
in obtaining reimbursement for the private insurance, then DCMHS may re_imburse the Provider up

to the allowable Contract rate for up to 72 hours.

2) If a youth has both private insurance and Medicaid, where the private insurer is the primary payor

and Medicaid is the secondary payaor, then the parent, legal guardian or other legally liable individual
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4. DCMHS Eligibility Criteria

is not responsible for any co-pay amount and by federal regulation private providers may not bill
parents for that amount. In such a situation, Medicaid providers who have a contract with DCMHS
may be reimbursed up to the Medicaid rate in cases pre-authorized by DCMHS. If the provider and
Medicaid recipient wish to utilize any applicable Medicaid coverage to pay costs after the primary
insurance has paid allowable charges, the provider must obtain DCMHS authorization for the
service prior to the Initiation of the service, in addition to any other authorizations which may be

required by other payers.

C. Duplicated DSCYF Services: DCMHS provides mental health and substance abuse freatment for
children and youth active with another division when the mental health or substance abuse treatment is
not available through the other division, or as otherwise specified in an MOU with another DSCYF
division.

D. For clients meeting eligibility requirements for DCMHS services, and who also qualify for services from other
state agencies, divisions within state agencies, school districts, physical/medical health care services, and/or
other  services, DCMHS will provide medically necessary mental health and substance abuse services
arranged in concert with these other agencies. DCMHS does not provide services that substitute for services

which are the responsibility of another agency.

5. Mental Health Crises — Crisis services may be provided to children and youth meeting criteria A. or B. below.

A.DCMHS crisis services and shori-term emergency hospitalizations may be provided to non-resident youth
under the age of 18 years of age who are in the State of Delaware and are at imminent danger to self or
others arising from mental health or substance abuse disorders. DCMHS reserves the right to seek

reimbursement for services provided to non-Delaware residents.

B. The DCMHS crisis service also may be utilized by privately insured persons if they meet criteria 1, 2, and
3 above for initial crisis response (excluding crisis bed) intervention, but subsequent treatment is the
responsibility of the insurance carrier unless the youth otherwise meets eligibility criteria and is admitted to

DCMHS services.

APPLICATION:

A.The application of this policy in a particular circumstance may be appealed by the affected parent or guardian,
custodian or other legal caregiver if the parent is unavailable. (See also DCMHS Appeals Policy).

1) Providers and advocates may assist children and families with an appeal under this policy.

2) Families will be advised of their appeal rights whenever a client is determined to be ineligible for
DCMHS services under this policy.

3) When DFS or DYRS has legal custody, staff in disagreement with DCMHS decisions should use the
DSCYF case dispute resolution procedures instead of the appeal procedures. )

B. DCMHS staff may request a review by the Division Director if application of the policy would yield a result
substantially contrary to the combined interests of the State and the client. The decision of the Director will be
documented in writing and signed by the Direcior, and kept on file by the DCMHS Quality Improvement unit.
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Attachment 4
4, DCMHS Eligibility Criteria

DELAWARE DIVISION OF DEVELOPMENTAL DISABILITIES SERVICES
ELIGIBILITY CRITERIA

The Division of Developmental Disabilities Services provides services to those individuals
whose disability meets all of the following conditions: '

(A) (i) is attributable to mental retardation (1992 AAMR definition)
and/or (ii) Autism (DSM IV)and/or (iii) Prader Willi (documented
medical diagnosis) and/or (iv) brain injury (individual meets all
criteria of the 1992 AAMR definition including age manifestation)
and/or (v) is attributable to a neurological condition closely related
to mental retardation because such condition results in an
impairment of general intellectual functioning and adaptive
behavior similar to persons with mental retardation and requires
treatment and services similar to those required for persons with
impairments of general intellectual functioning: '

(B) is manifested before age 22

(C) is expected to continue indefinitely;

: (D) results in substantial functional limitations in 2 or more of the following
adaptive skill areas

1) communication;

2) self-care;

3) home living;

4) social skills;

5) community use;

6) self-direction;

7) health and safety;

8) functional academics;
9) leisure;

10) work; and

(E) reflects the need for lifelong and individually planned services.

Intellectual functioning and adaptive behavior is determined by using established standardized
tests approved by the Division.

Effective 7-10-2000
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