STATE OF DELAWARE
STATE COQUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING
410 FEDERAL STREET, SUITE 1 Voice: (302) 738-3620
DovER, DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

MEMORANDUM
DATE: March 5, 2014
TO: All Members of the Delaware State Senate
and House of Representatives
. : s JE,
FROM: Ms. Daniese McMullin-Powe irperson

State Council for Persons with Disabilities
RE: H.B. 230 (Family Financial Protection Act)

The State Council for Persons with Disabilities (SCPD) has reviewed H.B. 230 which adopts the
Model Family Financial Protection Act and is based on model legislation authored by the
National Consumer Law Center (“NCLC”). The proposed legislation establishes many
protections applicable to consumer contracts and debt collection.

SCPD endorses the concept of the legislation given that the following features would benefit
individuals with disabilities.

First, individuals can incur a disability (including TBI) through defective products or services.
Suppliers have an incentive to include contract provisions designed to prevent any recourse for
injuries or harm. The bill disallows such provisions (lines 53-54). This benefits not only the
aggrieved consumer but Delaware public assistance programs as well. If a consumer is severely
injured, the consumer often loses employment and joins the Medicaid rolls if there is no source
of compensation from the entity responsible for the injury.

Second, the bill requires a seller of consumer debt to provide certain information to the buyer or
assignee, including the following: a} any illness or disability claimed by the consumer or known
to the seller; b) whether the consumer has a disability; and ¢) whether the consumer is known to
receive income (e.g. Social Security Disability; SSI) exempt from garnishment or attachment
(lines 115-120). This may deter assignees of debt from claiming ignorance of the disability
status of a consumer and pursuing protected income and benefits. Debt collector garnishment
and attachment of Social Security and SSI benefits has been a significant historical problem.
See attachments.



Third, the scope of consumer property exempt from execution is expanded. One explicit
rationale for the additional protections is to permit individuals to compile resources to meet
“medical needs” (line 358). Other justifications include prevention of homelessness and
reduction of the “burden upon society of supporting impoverished debtors and their families”
(lines 360-361). Property exempt from execution includes the following: a) personal health aids
(lines 410-411); b) medications (line 411); ¢) necessary provisions, i.e., those “reasonably
essential for everyday living, including any special needs by reason of health or physical or
mental infirmity” (lines379-380, 409); d) motor vehicles adapted for special use because of
disability up to $25,000 (lines 416-417); e) all public assistance benefits and disability benefits
(lines 428-429); and f) health insurance, disability insurance, long-term care insurance policies
and medical expense accounts (lines 430-431).

SCPD did want to make you aware that the proposed legislation may result in some
inconsistencies with other Code provisions. Such an analysis is beyond the scope of this
analysis. However, there are a few discrete references that merit amendment:

A. Line 68 contains the following incomplete reference: “[cite to state usury cap|”.
SCPD does not believe Delaware has a usury cap.

B. Line 530 refers to “mount’ rather than “amount™.
C. Line 695 refers to “Title”. The reference should ostensibly be to “chapter”.

Thank you for your consideration and please contact SCPD if you have any questions regarding
our position or observations on the proposed legislation.

cc: Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
HB 230 financial protection 3-5-14
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Accounts
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"ADVERTISEMENT

Editor's Note: Bank account freezes are designed to prevent account holders from withdrawing
funds before creditors can coflect on fegal cfaims. Some debf colfectors, however, offen file claims
on exempt accounts, which include Social Security and veteran benefits writes NAM editor Khalil

Abduilah.

When Ronald Coote went to an ATM In the autumn of 2008 to get the money to fill the prescription
for his heart medication, he was stunned to find his funds unavailable. _

Cooté received a monthly direct deposit info his bank account, a $783 disability check from the
Sacial Security Administration (SSA). Since recovering from open-heart surgety, and with high blood
pressure, he was aiways careful to set aside the cost of medication. The ordeal that followed was

almost more than his 60-year-old heart could take.

His Washington Mutual account had been frozen by the bank at a debt colfector's request for non-
payment of an old credit card bill. The collector attempted to gamish Coote's Sacial Security
disability checks, funds that are deemed exempt from collection under federat law. in part, the law
reads, "none of the monies paid or payable ... shall be subject to execution, levy, attachment, [or]
garnishment.” In all but a few instances, such as child support or non-payment of federal taxes, can
SB8A funds be garnished; even then there are caps o ensure that a person is ieft with enough fo live

on.
‘I have to have my medication or | die,” Coote said, explaining his decislon not to pay the bill. “I have
to eat, | Have to pay rent, gas, electric. it wasn't a cholce.”

Coote's situation was far from unique. Margot Saunders of the National Consumer Law Center
estimates that “tens of thousands of people every month,” who are elderly or disabled, are being
forced into dire financial circumstances. Bank account freszes and lllegal gamishments of exempt

funds, including veterans’ benefits, are shredding safety nets. In her 2008 testimony before a House
Ways and Means Subcommitiee on Social Security, Saunders included a long list of storjes simitar

to Coote's--or worse.
According to SSA, its payments provide baseline financial solvency for 13 million Americans, who

would otherwise be in poverty. However, a 2008 report by SSA's inspector general, estimated that

direct-deposit beneficiaries across the United States have incurred $177.7 millior in fotal
gamishments. The report did not attempt to estimate the near incalculable damage of bank account

freezes. '

Bank account freezes are designed to prevent account holders from withdrawing funds before
creditors can collect on legal claims. Debt coilectors, though, often file claims on exempt accounts.
“The freeze creates a hostage-like éituaﬁon where the credltor can walt out the debor by :
demanding payment,” sald attorney Johnson Tyier, director of the Social Securlty/Consumer Rights
Unit at South Brookiyn Legal Setvices. : . ‘ s .

Tyler explained tﬁat often consumers don't know SSA funds are exempt and agree to make
payments to have the freeze lifted, so they can access their accounts. He suggested the problem

might be worse in communities where limited proficiency In English Is common.

in 2002, Coote was a mid-fevel manager at a Western Beef grocery store in the Bronx, when his
foot got caught in an uncovered drain at the facility. He fell, and the injury rendered him unable to

work.

http://news.newamericamedia.org/news/view_article.html?article_id=0fcf6a50390e3 87292b04188f... 6/ 1/2009
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in addition to two hernfated disks, tests confirmed arthritis in the lower part of his spine, 2 heart
ailment, and other debllitating medical conditions. Then in his early 50s, Coote began fecelving

benefits in 2003. Friends and family members also helped at times.

“Taking money from loved ones, well, it doesn’t make me feel good,” Coote confided.

Last vear, Goote complied with the debt collector's request for three months of his bank statements
to show that he was barely surviving financially with SSA funds and should be considered
uncoliectable. But the collection agency saw that he had deposited non-SSA money, modest

* personal gifts. The collector claimed Coote's account was no lon

mingled funds.”

Coote contacted Tyler, who convinced the collection agency that, under the Sociaf Security Act, his -
account could not be gamished. Because Coote had already spent the money by the time the bank
had frozen the account, the claim of co-mingled funds was not valid,
He threatened to sue If the bank did not end the freeze,

‘Debt Collection on steroids’

- Because of compiications with bank account freezes, varying definitions of co-mingled accounts, or
imprecise calcufations of exempt funds, consumer rights advocates contend bank freezes and
garnishments on accounts, such as Coote’s, are illegal, They argue that the freezes violate the
Intent and spirit of the federal law's mandate to provide a floor above the poverty line for Americans.

Collection agencles Use computer searches for debtors' accounts as easily as commerciai fishing
crews use huge frawling nets to haul in a catch. Using a database and a keystroke, a collector can

broadcast an electronic inquiry on a claim to every bank in a state.

“it's debt collection on sterolds,” said Tyler. “Computers are talking to computers.”

In Coote's case, had the collection agency attempted to seize his account after January 2009, New
ome Protection Act (EIPA) would have shielded his funds. EIPA

York's recently enacted Exempt Inc ,
protects Up te $1,7186, equal to two months of work at the minlmum wage, from bank freezes,

regardless of the source of funds. If the source of the funds is from Social Security or other exempt
sources, such as veterans' benefits, a bank can freeze only funds above $2,500. But New York is

only one of a handful of states that offers this protection.
Earlier this year, the National Academy of Social Insurance (NASI) in Washington, D.C., triggered

interest in the issue by publishing an analysis of the barriers to protecting vulnerable Social Securi
recipients from abuses of the rules. The article noted that the five entities responsible for banking

ger exempt because it included “co-

Tyler told the collection agency.
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g ouit the details of best practices. Others, though, said the squabbling funders.

oversight are cumently hashin
among the group is impeding a regulatory consensus that might resolve the issus. {New America
Media did not receive a reply to its inquiry from the U.S. Treasury Department, which is reportedly
coordinating this effort.) o : ’ '

Stalled legislation

The author of the NAS! paper, John Infranca,' criticized the “patchwork of state regulations® that
continually produces inconsistent results. He called for federal legistation o seftle the issue.

ompmittee on Aglng spoke to New America Media

However, a Capltol Hill staffer on thé Senate c
, Sen. Herbert Kohl, D-Wis., sponsored the Ilegal

about proposed legislation. The committee's chalr
gistation stalled during last year's election cycle. The

Garnishment Prevention Act in 2008, But the le
bilt would prohibit SSA from promoting the use of direct deposit accounts until they are better

protected.
Kohi will reinfroduce the bill, said the committee staffer, but Congress is not wedded to any
particular solution and would actually prefer a reguiatory fix from the five banking agencies.

Sybil Hebb, an attorney at the Oregon Law Center, is not walting for Congress or the regulators.

She is lobbying Oregon's legisiature to enact a law similar to California's or New York's EIPA. *The

money is really important to our clients because it's their only source of income,” Hehb stated. She
Y takt_an was exempt,” adding that often “clients have to file a

knows of cases . where “all of the mone
claim to get the money back."

hup:lfnews.neWamericamedia.org/news/vicw“article.htrn_l?mﬁclemid=0fcf6a503903387292b04 188f... 6/1/2009
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Few staies have directly addressed the issue. In others, class action suiits have been filed or
individual lawsuits have been successful against some cotlection agencies and banks, Consumer
rights advocates are hopeful that banks may how be more receplive to a solution that would bring

countrywide uniformity,

Tyler conténded that profit has been at the heart of the banking industry's reluctance to adhere to
Social Security Act provisions. Computerization has invalidated the previous assertion of banks that

they couldn't distinguish exempt funds from others, Tyler sald.

Also, Tyler noted, banks impose fees on their customers for freezes ordered by state courts and
collect bounced-check fees for checks presented to frozen accounts.

*‘Don't forget that banks are the issuers of credit cérds," he sald, “They want to be able to collect
those fees as well.”

Direct deposit: good and had

fronically, SSA has saved the public millions of dollars in administrative costs by using electronic

deposits, rather than mailing paper checks.

The administration's Web sife fouts the convenience and secutity of direct deposit: “Both you and
your money are safe.” But, when a bank freezes an account, deposits that arrive are also '
unavallable. A paper SSA check, on the other hand, can be taken to a bank and cashed whether an

account js frozen or not,

J.P. Morgan Chase bought Washington Mutual in 2008 for $1.9 blllion. It has made at least $100of -
that outtay back, the fee it charged Coote for the freeze imposed on his account. Coote claims that
he was never informed that his Washington Mutual overdraft protection had been terminaied.
Without overdraft protection, J.P. Morgan Chase charged Coote another $34 for a bounced check

he had written, unaware that his account had been frozen.
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New rufe protects exempted funds from garnishiment orders

Debtors no longer have to worry about frozen exempted funds

By Martin Meger *
The latest in a seties of new federal ragulations Intended to protect credit card holders and
other indebted Americans has kicked In, and this measure covers new ground: It offers aid

and comfart fo some of the nation’s most desperate debtors ~ those who face frozen bank

accoupts and, ullimale!y, selzure of the funds in those accounts.

As of May 1, 2011, hanks and ether financlal instiutions no fonger can automatically freeze
accounts that are subject to gamishment orders won by credit card companies, thelr
representatives or any other crediior. Instead, banks, credit unfons and simBar institutions
must examine those accounts — and ensure that slectronically deposited federal benefit
payments are exempied from the gamishment order and remain avallable to account holders.

Among the federal payments that cannot be
slappad inte the deep freezer and Jater thawed
and ladled out to creditors: Socjal Security
benafits. Supplemantal Sacurity Income
bénefits, velerais banefits, federal employee ©
and chvil sarvica refiramant benefits, and
banefits administered by the Rallroad
Retirement Board.

Protacting exempt funds
The move s seen as a slgnificant reform that

will pre-empt. inconaistent state rules and
clasify procedures for banking Institutions.
Most importantly, # will end a practice that

often loft many of the nation's most debt-
ridden and impovetished people ~ including retirees, veterans and the disabled ~ without
even the minimal financial resources thay needed for food, shelter, health care and other

matters of basic subsistense.

Consumer advocates estimate that more than 1 million fow income peaple each year,
inciuding hundreds of thousands of credif card customers, received Social Secwrity and other
federal payments that were impropedy frozen as a resulf of gamishment orders, These
actions often rendered such people femporarily destiiute.

"We applaud the work of the Treasury Deparimant and the other agencies to safeguard these
essential benefits ... sald Margot Saunders, an atlorney with the National Consumer Leaw
Center, which represented Consumars Union, Public Citizen and 18 olher consumer groups
befora the U.8. Depariment of the Treasury, which took the lead in crafiing the pew

requtation.
"Ali tao often, elders, veterans and disabillty bensfit recipients who rely on thass benefits for
their basic neads have been unsable to access them for extendad periods becauss of craditor-

Imposed gamilshment freezes,” she sald,

On the ether side of the equation, the
American Bankess Assoclation, the

We recotﬂuze that the: trade group representing virtuakly all of
procedures that banks had to the nation’s banks, also expressed
follow before the rule could approval,
. result in very real hardships for ) :
“The ABA supports adostion of the

some individuals ...
) . proposal,” sald Mark Tenhundfeld, a
— Mark Yonhnt
American Bankars Assocition Senior vice president of the assaciation.
“We recognize that the procedures that barks had to follow before the rule could result In
very real hardships for some individuals, and sowe support a rule that avoids those .

hardships by protecting the customer's access to funds.*
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New rule protects exempted funds from garnishment orders’

Banks caught In the middle
Put simply, gamishment s a last-dlich effort by & creditor o coliect legitimate debts owed by

consumers, !_1’ you become and remaln delfinquent In your payments, and if you fall to respond
{o & series of efforts by the creditor or Its rapresentatives ta coltect the amount due, the
creditor can obtain & courf erder allowlng it fo "gamish* your ascount and sefze your monay.

Such gamishment ordars genarally come In two flavers: il you are eaming a paycheck, the
court can order your employer fo diverf a portion of your wages {o the creditor. If you are not
employed, the courl can arder your bank o turn over to the creditor some of the proceads of

yeur account.

Soclal Securlly and other federal

payments that ead up In your bank Wh .

en the account is

accolind have been exempt from court- . p

issued gamishment orders for years, but frozen, no money lsfavaftolagle to

those orders ofien produced cover any e)‘,tpen% ar 1ood,
rent or medical care,

Ineonsistent or overly broad responses
by banks that found themsatves

- between a rock {court orders won by :
credltors) and a hand place {(account holders needing aceess o thelr money).

= Noblons! Consumer Law Conlar

"On the onie hand, & creditor, having recelved a court order entitling it to payment, expects the
bank to comply with that orde or risk Incurring Hability for the full amount of the Judgment,”
Tanhundfeld of the bankers association sald fast year In a letier fo the U.5, Treasury. "On the
othier haind, & debior that recelves benefits payments that are exampt from gamishment
expacts the bank to refuse'to pay to the croditor funds that are presumably protectad.*

Irt the end, many banke and other financlal Institutions simply froze the enfire secount and
than required consumers fo prove that the funds — or & paricular portion of the funds - In that
nocount came from examptad fedaral sourcas and should not ba and could nof ba frozen er

saized,

The process of unfreezing an account could take weeks o even months, consumer
&dvocates sald, end usually raquired the assistanca of an attorney, As & consequence, it
often look & heavy foll on credit card holders and others who elready were naarly at their wit's
and,

"When thé account Is frozen, no money Is avallable to cover any expenses for food, rem ar
mad|cat care,” the National Consumer Law Center nofed. “Checks and deblts praviously
drawn on the account, before the reciplent learned that the account was frozen, are returned
unpald. Subsequent monthly deposits into the account will also be subject to the freeze and

inaccessible to the reciplent.”

Vulnerable most impacted i :
The NCL.C offared several examples, Including the case of Ethel Silmon of Montgomery, Ala.

A disabled, §8-yearold widow, she felf behind on her credft card payments. Her bank account
ended up getling hit with a garnishment order for $15,895.44. The only money in her acoount
~ less than $1,000 - came from her $889 menthly Social Security disabifity payments, funds
that should have been exempted from the onder but were frozen by the bank. It took her— -

and a volunteer attomey — aboul four weeks to sort It out.

“During the month without accass to het monay, Mrs. Slimon suffered severe nmdgty atiacks.
She hail to go to the foad bank for food and had to raly on her daciors for samples of
medicine,” the Center reportad, “She Is stifl fearful that thay will try i again and states that she

cannot handie K ¥f thay do.*

Altorneys and consumer sdvocates say the regulation that takes effact May 1 shotdd go g
fong way toward prevanting simlar cases In the future. The new gamishment niggs come in
the wake of other recant fedaral efforls to protect consumers, Incliding the staged phase-in of

fandmark credii card reforms and creatlon of the Sonsumer Finandial Protection Bureau.

Applies only to direct deposits
Imporiantly, the gamishment ragulation applies only {o electranic direct daposits, [t does not

apply to cld-fashioned paper deposits of federal payments, Those deposits alsc are exempt
from garnishment, but banks are not required under this regulation to Identiy or protect them.
This should not pose much of a problem, given that 87 percenl'of.Soclal Securily raclplents
received their payments alectronicaflly last year, and the federal government is making
elecironic delivery mandatory for virltally everyone who recelves federal payments.

Under the regulation:

hitp://www.creditcards.com/credit-card-news/treasury-rule-banks-wage-garnishment-exen...
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’

‘The federal govarnment must insert an elacironic *tag” in afl direct depostis of
exempted paymanis. ’ .

When a bank recelves a garnishment ord
account withla two business days and determine what — ffany ~fe
exempl under the naw regulation. Those paymenls cannot be frozen or gamished,
Banks are required to exempt all tapged daposlts iade during the two months prior to
the racelpt of any gamishmant order and protect those deposits from garnishment. No
jonger wil consumers be required to Identify or help segragate payments that are
exempt from garnishmant. .

Within three business days of recelving the parishment order, the bank must provide
the debior with the name of the credltor, the date of the garmishment and the amount
of both protected and nonprotected assels in the account.

As'In the past, amounts owed for federal taxes and in response to state child support
agencles cannof be protected fram gamishmeat — even if they come from otherwise
exempied fedsral sources. In other words, even under thls new regulation, your Social
Security or federal pension payments can he gamished to pay for overdue federal

. axes or for child support.

ar from & court, i must review the debtor's
deral payments are

Though hath sides of the Issue — the banks and consumer rapresentatives or attomeys — had
urged federaf officials to tweak an early version of the regulation In various (and mosty minor}
ways, everyons seemed pleased with the result.

*This rule is truly an amazing and wonderful thing ...," the Natianal Consumer Law Center
sald In a written statement, *The Treasury Department ias led a remarkable effort.”

"T_he agencies have triad hard fo strike the right balance,” said ABA'S Tenhundfeld, *While the
tule will result In edditional burdens for the banking industry, we batleve the balanca struck by

. the agencies is masonable.”

See related: How waga garnlshment works - and how to gvold i, Wage gernishment after
unamplovment, Take fhess sleps to avold wag ish Atter mediad bllls Jead to wape

gariskment consider bankruatoy, 3 ways fo rebulld voilr cradit affer wage )
gnkrﬂlg'm prolects against wags gamishment, The tath sboyt Social Security benefits snd
- wags gamishrment, gng deb lon {awsuit can fead 16 wage garnish
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