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STATE OF DELAWARE
STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING
410 FEDERAL STREET, SUITE 1
DoVvER, DE 19901

VoIcE: (302) 739-3620
TTY/TDD: (302) 739-3699
FAx: (302) 739-6704

MEMORANDUM
DATE: September 6, 2011
TO: Ms. Lisa Zimmerman
Division of Medicaid and Medical*Assistance
A
FROM: Daniese McMullin-Powell; 1rperson

State Council for Persons with Disabilities

RE: Diamond State Health Plan Plus

I 'write on behalf of the State Council for Persons with Disabilities (SCPD) to provide
preliminary comments on the proposed Diamond State Health Plan Plus (DSHP+). In July, the
Division of Medicaid & Medical Assistance (DMMA) published notice of an initiative to
dissolve the Elderly and Disables (E&D) waiver and incorporate its participant base and services
into a Diamond State Health Plan Plus program. . There were some delays in acquiring specific
background information. SCPD has now reviewed the PowerPoint presentation; Concept Paper
submitted to CMS in May, 2011; J uly, 2011 Waiver Amendment Request; DMMA MCO
Contract, Exhibit W (Case Management); and Chapter II, Program Description. Council has not
had time to review the Quality Management Strategy document. SCPD has the following

observations.

BACKGROUND

The Waiver Amendment document is similar to the Concept Paper. DHSS notes that Delaware
ranks near the bottom of the states in percentage of Medicaid funds devoted to community-based
alternatives. It also notes that Delaware’s population is aging and 72% of Delaware residents age
35 or older believe it is extremely important to remain in their current residence for as long as
possible. DHSS proposes to expand its current DSHP Section 1115 demonstration waiver by
establishing a DSHP+ program which would include dual eligibles; individuals receiving
institutional LTC (excluding the DD waiver population); and individuals enrolled in the E&D
and AIDS Section 1915( c) waivers. DHSS plans to address mental health services planning on
a parallel track but not directly through the DSHP+ at this time. Both adults and children would
be affected by the initiative, including the medically fragile children in Voorhees. Since the TBI
waiver was consolidated with the E&D waiver in December, 2010, the DSHP+ would also cover
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E&D waiver enrollees with TBI.

The PowerPoint provides the following statistics on expected DSHP+ enrollees: dual eligibles,
5000 (65%); nursing home residents, 3,000 (19%); and community HCBS, 1,800 (16%). Thus,
the E&D and AIDS waiver populations are actually a small percentage of the overall DSHP+
program. The PowerPoint also contains the attached comparative list of benefits under the
existing DSHP and proposed DSHP+ programs.

A community-based model will be promoted. For example, a LTC level of care currently
requires a need for assistance with only one ADL (“activity of daily living”). This will be
converted to a need for assistance with two ADLs for new institutional admissions effective
April 1, 2012. Existing LTC residents will be “grandfathered”, i.e., they will continue to be
eligible for institutional LTC by meeting the single ADL limitation standard. Individuals will
be able to qualify for community-based services by demonstrating a need for assistance for only
one ADL.

There will be a transition period for E&D and AIDS waiver participants. Their services will be
maintained for at least 90 days from conversion date (April, 2012). The following services
would continue to be excluded from DSHP+: pharmacy, child dental care, and non-emergency
medical transportation.

DHSS will implement DSHP+ using only the two current, private MCOs.

DMMA MCO Contract: Exhibit W, Case Management (8/5/11 Draft)

This document covers case management standards for DSHP Plus members meeting the
institutional level of care and who either reside in a nursing home or in the community. Since
this document and the Chapter II Program Description (critiqued below) overlap in some key -
contexts, SCPD has sometimes included commentary related to both documents in this section.

Section L.A.1 and 2: The case manager qualification standards could be improved. Consider the
following:

a. An individual with 3 years of unspecified case management experience is not required to have
a college degree or even a high school diploma.

b. The standards treat case managers as “fungible”, i.e., someone with general experience in case
management is determined qualified to perform as an expert in TBI, AIDS/HIV, etc. regardless
of lack of experience or background in these subpopulations. This is particularly troubling for
individuals with TBI. DSAAPD attempted to obtain specific training and certification for in-
house TBI case managers in recognition of the special needs of this subpopulation. Case
managers have the authority to unilaterally deny services: “Determination to deny or limit non-
skilled long term care services for DHSP Plus members may be rendered by a qualified long term
care case manager.” [Chapter II Program Description, §13.2.3.1] Granting such power to
marginally qualified individuals is a “recipe for disaster”. Moreover, case managers are expected
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to make quick decisions which would logically require a solid background in the client’s
disability: “Case managers must be able to quickly assess/identify a problem or situation as
urgent or as a potential emergency and take appropriate action.” [§11.E.4]

c. By analogy, MCOs are required to have an adequate network of providers, including
specialists and “sub-specialists”. [Chapter II Program Description, §§7.2.2g; 9.3¢;9.3eiii; and
10b.] See also Chapter II, Program Description, §I1.10, which recites as follows: “The Contractor
must use specialists with pediatric expertise for children where the need for pediatric specialty
care is significantly different from the need for adult specialists (e.g. a pediatric cardiologist for
children with congenital health defects).” This requirement is based on the notion that the DSHP
Plus population is varied and may have complex needs. It is anomalous to recognize the need for
specialists for services while treating case managers as fungible. Under the current standards,
someone whose case management experience is limited to the elderly is considered qualified to
be a case manager for children with obviously different needs and a different service delivery
system. Case managers for nursing home patients are deemed experts in community services
and vice versa.

d. The role of the DSHP Plus case managers transcends that of a typical case manager given the
breadth of medical and non-medical services being coordinated, including home modifications,
specialized DME not included in the Medicaid State Plan, home-delivered meals, and MFP
issues such as security deposits, landlord-tenant issues, telephone connection fees, and groceries.
[Chapter II Program Description, §7.5].

€. DHSS should consider strengthening the case management standards. For example, there
could be separate pediatric and adult case managers. There could be a “carve out” for case
managers for individuals with TBI to maintain DSAAPD case managers or to contract with the
Brain Injury Association. Chapter II, Program Description, §9.5.2, encourages MCOs to contract
with some providers, including DSAAPD. This could be changed to a requirement in some
contexts such as using DSAAPD case managers for individuals with TBI. There is already a
limited “carve out” for AIDs/HIV case managers: “Under DSHP Plus, the Contractor is required
to offer a contract to all previous AIDS Waiver Case Management providers for a period of at
least one (1) year from the date of implementation of the DSHP Plus.” [Chapter II Program
Description, §8.2.1.1c] Finally, Section I.A.2. could be amended to include a Par. “g” to read as
follows: “g. the needs and service delivery system for the subpopulation(s) in the case manager’s
caseload”.

Section IA.3: The case manager-client ratios are “thin”. Overall, there will be 1 case manager for
every 120 nursing facility clients and 1 case manager for every 60 clients in the community. This
capacity is diluted further by the authorization to assign unrelated duties to case managers for up
to 15% of their time. [§1.F] Thus, the ratios are actually 0.85 case managers per 120 and 60
clients respectively. This is roughly equivalent to a “true” case manager-client ratio of 1 case
manager to 138 nursing home clients and 69 community-based clients. Even these ratios can be
exceeded with DMMA approval. [§1.D.2] There is obviously some “tension” between these
sparse ratios and the requirement that case management be “intensive” and comprehensive:



The case manager provides intensive case management for DSHP Plus members in need
of long term care service planning and coordination to identify services; brokering of
services to obtain and integrate services; facilitation and advocacy to resolve issues that
impede access to needed services; monitoring and reassessment of services based on
changes in a member’s condition; and gate keeping to assess and determine the need for
and cost effectiveness of services to members.

[emphasis supplied] Chapter II Program Description, §7.5.1.

For purposes of comparison, the 12/07 DHSS ABI waiver envisioned 50 waiver clients receiving
case management services costing $200/month for an annual cost of $120,000 and an individual
annual cost of $2,400 apiece. This was based on national norms (“rate data canvassed from other
states”). See attached waiver excerpts. If DHSS paid $2,400 per client for a case manager with
69 community-based clients, as contemplated by DSHP Plus, the case manager would cost
$165,600! Obviously, the case manager-client ratios will be much “thinner” than the ratio under
the former waiver to the detriment of individuals with TBI. Finally, the ratios could be “thinner”
if the case manager qualifications were robust. However, as discussed above, individuals can
serve as case managers without even a high school diploma.

Section I.B: This section includes the following recital:

Guidelines to be used in developing and implementing an assessment tool or process for
personal care/attendant care (including participant-directed services) will be developed as
part of the Implementation Team Meeting process.

By law [Title 16 Del.C. §9406], the SCPD is the advisory council for the DHSS attendant
services program. This section could be improved by incorporating a reference to development
of tools and processes related to attendant services in consultation with the SCPD.
Parenthetically, since DHSS is required to prepare an annual report on attendant services [Title
16 Del.C. §9404(7)], it may wish to ensure that adequate data is generated to facilitate
completion of the report.

Section I.C:

a. This section requires “uniform training” to all case managers. As discussed under Section LA.
1-2, this is consistent with the general approach that all case managers are fungible. The
weakness with this approach is that it does not contemplate any specialization.

b. Under Par. I; it would be preferable to also list “free or low cost legal assistance”. CLASI
maintains both an Elder Law Program and Disabilities Law Program.

Section LE: This section includes an expectation of prompt return calls but no analogous
expectation for responding to emails.

Section L.H: There are no qualifications provided for case manager supervisors. It would be
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preferable to include some qualifications. Moreover, there is an ostensible “disconnect” between
this section entitled “Supervision” and Chapter II Program Description, §6.10. The latter section
refers to a “Case Management Administrator” which is not mentioned in Exhibit W. Conversely,
§6.10 does not mention case manager supervisors.

Section I1.B: It would be preferable to include a reference to educating members on the
availability of “free or low cost legal assistance”. CLASI maintains both an Elder Law Program
and Disabilities Law Program.

Section II.C: The DSHP+ program is ostensibly based on an aggregate cost neutrality system
rather than an individual cost basis. However, this section includes some implicit disincentives
to provide services to an individual to maintain community residency. A case manager has
additional “hoops to jump through” for clients approaching institutional care costs. For example,
a supervisor’s approval is necessary to qualify for services which exceed 80% of institutional
costs of care. If an individual in the community receives services valued at 100% of the costs of
institutional care, the individual is reported to DHSS with a statement of “if and when costs are
expected to drop below the cost of institutionalization.” The “message” conveyed by adoption of
these standards is that providing services to individuals with more severe disabilities in the
community is discouraged. In contrast, CMS has issued long-standing guidance that the
Medicaid program should be designed to foster community-based services and policies should be
adopted to implement this preference. See attached July 29, 1998 and January 14, 2000 HCFA
Letters to State Medicaid Directors.

Section JI.D, preface and Pars. 9 and 15: SCPD endorses the “member choice”, “home
preference”, “back-up plan” and LRE references.

Section II1.D.4: The implication of this section is that the current attendant services agencies
(Easter Seals and JEVS) are being supplanted. These agencies have excellent “track records”.
There is already a limited “carve out” for AIDs/HIV case managers: “Under DSHP Plus, the
Contractor is required to offer a contract to all previous AIDS Waiver Case Management
providers for a period of at least one (1) year from the date of implementation of the DSHP
Plus.” [Chapter II Program Description, §8.2.1.1¢c]. At a minimum, a similar provision could be
established for attendant services.

Section ILD.7: E&D Waiver participants have typically not contributed financially to their
services. SCPD requests clarification of the scope and parameters of patient pay amounts under
DSHP Plus. This comment also applies to Chapter II, Program Description, §I1.3.1.1.

Section I1.D.23: In its commentary on the E&D waiver consolidation last year, SCPD
recommended consideration of adding supported employment as an available service.
Otherwise, including only “adult day services or day habilitation” in the services menu is
inconsistent with the ADA. Such services are typically segregated, austere, and disfavored by




many individuals with disabilities. It would be preferable to offer a supported employment
option for DSHP Plus participants.

Section II.E.2: This section and Section ILL1 contemplate visits to facilities to review services,
the member’s condition, and progress at 6 month intervals. This does not comport with the
expectation of “intensive” case management. [Chapter II Program Description, §7.5.1]

Section II.E.8: CMS previously expressed misgivings about the lack of guardianship and lack of
capacity in the Public Guardian’s Office. See attached July 30, 2010 Letter from Rosanne
Mahaney to CMS, pp. 4-5. This section, which is limited to a referral system, will predictably
not result in the availability of decision-makers on behalf of individuals lacking competency.
DHSS should consider a more affirmative approach (e.g. contract with Public Guardian to accept
DSHP participants who may not qualify as priority by Public Guardian).

Section I1.LE.13:

a. This section recites that “(t)he case manager is responsible for coordinating physician’s orders
for those medical services requiring a physician’s order.” DHSS may wish to consider whether
this would be considered the practice of nursing. As discussed under Section I.A, minimum case
manager qualifications are somewhat weak. Moreover, as discussed under Section 1.A.3, the
case manager - participant ratios are so high that it may be dangerous to entrust case managers
with the responsibility to coordinate physician orders. Finally, for institutional DSHP Plus
members, it may be more appropriate for the facility’s nursing staff to coordinate physician’s
orders.

b. This section would ostensibly authorize a case manager who disagrees with a PCP to simply
substitute judgment. Referral to the MCO’s Medical Director is discretionary. This is
unacceptable. The case manager should either defer to the PCP or refer the matter to another
physician for resolution. See Chapter II, Program Description, §11.9.1.b.iv.

Section ILE.15: It would be preferable to include a provision notifying the member or
representative of the availability of sources of free or low cost legal services to assist with
hearings and appeals. Otherwise, the member or representative will be dissuaded from
exercising appeal rights.

Section IL.E.18: This section would benefit from inclusion of a reference to State law, i.e., Title
16 Del.C. §1121(18), which includes supplemental limitations on discharge.

Section II.H: DHSS should consider clarifying the role of the ICT in this section. See Title 14
Del.C. §3124. In practice, Medicaid funds are used to support out-of-state placements such as
Devereux. Within the State, AdvoServ is also accepting Medicaid funds and accepts ICT



referrals. Other sections that could be affected by the ICT are Chapter II, Program Description,
§§ 11.2.3; I11.3.3.2.b. In a similar context, it is unclear how the DSHP Plus interacts with the
school district Medicaid cost recovery system. DHSS could consider inserting some clarifying
language in Chapter II, Program Description, §11.7.2.2; §11.7.6.3; and I1.9.5.2.

Section I1.K.1.e: DHSS may wish to insert “on a non-temporary basis”. Temporary absence from
the State does not disqualify an individual from remaining a DSHP Plus participant. The same
comment applies to Chapter II, Program Description, §I1.5.1.1.

Section IL.L:

a. This section omits reporting of child abuse to DFS and the DSCY &F Office of Child Care
licensing (which licenses 1500+ facilities). The DSCY&F Website contains information on
reporting child abuse. Abuse/neglect of pediatric nursing home residents would be reported to
the DLTCRP. See 16 DE Admin Code 3210 and 16 DE Admin Code 3201, §9.8.

b. This section is inconsistent with Chapter II, Program Description, §14.10. The latter section
erroneously contemplates reporting all incidents involving adults to APS to the exclusion of the
DLTCRP and Ombudsman. The latter section does refer to “Child Protective Services™ for
children. However, it omits any reference to reporting abuse/neglect of pediatric nursing home
patients to the DLTCRP.

CHAPTER II: PROGRAM DESCRIPTION

Section II.1: This section recites that “(t)he State wishes to have a maximum of two Contractors
to provide a statewide managed care service delivery system...”. This is apart from the State-run
MCO, Diamond State Partners (DSP) which DHSS notes is closed to new members. See also
§11.3.3. There are multiple “concerns” with this approach.

a. The Division of Prevention and Behavioral Health Services (DPBHS) is an MCO under the
DSHP. This is not clarified in this section or elsewhere in the document. Section 11.7.6.2.1,
which uses outdated references to the Division of Child Mental Health Services, does not identify
‘DPBHS as an MCO under the DSHP. Parenthetically, an outdated reference to DCMHS also
appears in §9.5.2.

b. Allowing only the 2 current private MCOs to implement the DSHP Plus severely limits
participant freedom of choice. The original DSHP had four (4) MCOs - Amerihealth, Blue
Cross, First State, and Delaware Care. This provided real competition and an incentive to offer
‘supplemental services (e.g. eyeglasses) to attract participants. Although the current plan
authorizes MCOs to offer supplemental services (§§11.7.3.1.a; 7.3.3; and 7.5, final bullet), the
prospects for MCOs offering such services are marginal given the non-competitive system
adopted by DHSS. The prospects for “conscious parallelism”, “price fixing”, and collusion are
enhanced with only 2 MCOs. No RFP was issued to invite competitive bids to serve as an
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MCO. Moreover, DHSS eschews any negotiating leverage with the 2 approved MCOs which are
quite aware of the burden faced by DHSS if 1 of the MCOs withdraws. The Concept Paper
contains the following recitation:

(Dn the unlikely event that one MCO should discontinue participation in DSHP Plus,
DMMA requests authority to continue mandatory managed care for up to 15 months
under a single MCO while DMMA seeks participation from a second qualified MCO.

This undermines the important “choice” feature of the Medicaid program and merits opposition.
Moreover, given the history of MCO’s dropping out of the DSHP, the representation that
discontinuation of participation by 1 MCO is an “unlikely event” is not realistic. The only reason
DHSS established a State-run MCO was because MCOs cited monetary losses, dropped out of
the DSHP, and left only one private MCO.

It would be preferable to include DSP as an MCO implementing DSHP Plus or to issue an RFP
to enroll more than 2 private MCOs.

c. Freedom of choice is likewise reduced through other features of the plan:

1) Participants transferred from 1 MCO to the second MCO are required to stay with the second
MCO forever. [§5.2.2, last paragraph]

2) MCOs may deny the election of participants with chronic illnesses and disabling conditions to
have a specialist serve as their PCP. [§11.6.3.d]

3) When an existing DSHP member is determined eligible for DSHP Plus, the member must
pursue a good cause exemption or categorically remain with that MCO. [§11.3.2, third paragraph]

Section I1.3.3.1.1: It would be preferable to include a reference to incorporation of the following
information in enrollment materials: 1) supplemental services offered by each MCO (§§11.7.3.1.a;
7.3.3; and 7.5, final bullet); and 2) list of providers in MCO’s network and their locations. See

§11.3.3.5.g and 11.9.3e.iii.

- Sections 11.3.3.4 and 11.8.1: SCPD endorses the availability of retroactive coverage. However, in
the context of community-based members, it is unclear if members can receive 2 months of
retroactive coverage. Chapter II, Program Description, §11.8.1a. recites as follows: “The State
will retroactively enroll DSHP members no more than two (2) months if deemed eligible.” Does
this mean that a member can obtain retroactive payment of eligible medical bills?

Section I1.4.1: It would be preferable to include the following sentence after
“Transfers.. DMMA.”: “‘Good cause’ will not be restrictively construed.”

Section I1.5.2.1: This section is too limited in identifying potential bases for “good cause”. For
example, a member may have relocated to an area of the State in which the current MCO has
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minimal provider options; a member may have relied on incorrect information (e.g. provider list;
availability of supplemental benefit such as chiropractic treatment) proffered by the existing
MCO; the member’s primary language is uncommon and another MCO has a case manager or in-
network PCP who speaks that language. The bottom line is that there are numerous ways in
which “good cause” can arise beyond the 4 listed in this section. At a minimum, DHSS should
consider a “catch-all” provision, e.g., “e. Other circumstances reasonably justifying transfer.”

Section II. 5.2.2d:

a. This section authorizes the involuntary transfer of a participant from an MCO based on the
following:

A member for whom the Contractor has determined that it cannot safely and effectively
meet the member’s needs at a cost less than the member’s cost neutrality cap, and the
member declines to transition to a nursing facility.

This is somewhat disturbing. It could have an in terrorem effect on the member to accept nursing
home placement. Moreover, since the waiver is based on an aggregate cost benchmark, there
should be no individual “member cost neutrality cap”. Finally, it is inconsistent with §5.2.2, Par.
¢ (“high cost medical or behavioral health bills” do not justify disenrollment from MCO).

b. This section also authorizes involuntary transfer of a participant from an MCO based on the
following:

A member refuses to receive critical home and community-based services as identified
through the Contractor’s needs assessment and documented in the member’s plan of care.
This is ostensibly “heavy handed”. If a member declines services for religious reasons,
that should not justify involuntary transfer. Alternatively, a member could reasonably
decline services due to side effects or other health risks (e.g. chemotherapy).

Section I1.5.2.2.g: This section allows disenrollment from an MCO if disability-based disruptive
behavior seriously impairs the MCO?’s ability to furnish services to the member or other
members. This is problematic since it authorizes disenrollment regardless of fault. For example,
an individual with Alzheimer’s or a TBI survivor with brain damage may be disruptive based on
medical condition. Justifying disenrollment based on difficulty in providing services is
overbroad.

Section I1.6.6:

a. SCPD recommends that DHSS search the document to eliminate outdated language such as
“handicapped” and “handicap” [§9.6d].

b. The “Language” section addresses Title VI standards but does not address ADA-based ASL
interpreter services. For example, Par. “a” refers to “spoken” languages. ASL is not a “spoken”
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language.

Section 11.6.11.2: It would be preferable to include a reference to sources of free or low cost legal
assistance, including CLASI’s ELP and DLP.

Section I.7.1.1: SCPD endorses the EPSDT reference. However, in §11.7.1.1.3, the reference to
“Medicaid- covered services” could easily be misconstrued to include only those services
covered in the Delaware Medicaid system. Under EPSDT, providers may be required to cover
medically necessary services authorized in the Federal Medicaid system, including optional
services, regardless of whether Delaware has incorporated the optional service in its Plan. See
attached HHS EPSDT Overview at p. 3.

Section I1.7.1.1.5: There is an overlooked DHSS note - “Is this still accurate?”.

Section II. 7.2.1.2: It may be implicit in this section that no reduction of services should occur
without a face-to-face meeting. However, it would be preferable to make this requirement
explicit. The same comment applies to Chapter II, Program Description, §8.2.1. DHSS should
also clarify that the requirement of a face-to-face review prior to proposing a reduction in
services will apply not only to new members but across-the-board. Compare attached April 8,
1996 letter from Phil Soule, Medicaid Director, to EDS and January 27, 2000 letter from Phil
Soule, Medicaid Director, to Brian Hartman.

Section II. 7.2.6: This section should include an explicit reference to Title 16 Del.C. §214.

Section I1.7.4: DHSS should consider whether to include a reference to EPSDT services in this
section since they are apart from the Basic Benefit Package. See §11.7.1.1.3. DHSS may also
wish to substitute “actuarially” for “actually”.

Section I1.7.5;

a. The presumptive 14-day respite cap, 20 -session cognitive services cap, home modification
caps, and transition services cap can be exceeded. However, there are no standards to guide
exceptions.

b. The last paragraph authorizes MCOs to limit services by invoking “utilization control” apart
from medical necessity. This is an open invitation to limit the scope or extent of services based
on arbitrary considerations. A similar objectionable recital appears in §I1.9.1a.

c. There is some “tension” between the definition of attendant services in this section and the
State statutory attendant services criteria which include bill payment and money management.
See Title 16 Del.C. §9403(1). DHSS should consider how to ensure the full availability of State
statutory attendant services to individuals enrolled in the DSHP Plus.

Section II.7.5.3: The interaction between the planned DSAAPD assessment of public nursing
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home residents and the MCO assessment contemplated by this section is unclear. There could be
overlapping and redundant screenings.

Section I1.7.6.3: This section contains the following problematic recital: “School-based therapy
services (e.g. occupational, physical and speech therapy) are excluded from the MMC and are
expected to be provided by the School.” This statement is a flagrant violation of federal law.
See attached In re A.G., DCIS NO. 5000703852 (DSS June 22, 2000) which rejected an MCO’s
attempt to deny in-home speech therapy since the school district was providing speech therapy.
Moreover, the standards for determining the extent of speech therapy in school are based on
educational progress which differ from medical justification.

Sections 11.8.2.1 and 8.2.1.1: DHSS is categorically continuing existing payment rates for nursing
homes for 3 years. In contrast, no such “hold harmless” provision applies to community
providers. The predictable result is that nursing homes will receive relatively higher payment for
services than community providers who will be forced to negotiate rates with MCOs. Moreover,
the negotiating leverage of current community providers is explicitly undermined by only
allowing payment of 80% of the contractual provider rate if the providers decline the MCO’s
proposed contract rate. See §8.2.3. It may be preferable to consider “carve outs” for long-term
community contractors (e.g. Easter Seals) similar to that being established for nursing homes.
For example, DHSS has essentially established a “carve out” for Westside, La Red, and Henrietta
Johnson which are entitled to at least the Medicaid fee-for-service rate. [§11.8.2.4] A less explicit
exhortation to contract with Nemours is contained at §11.9.4.4.

Section I1.9.1:DHSS has a regulation defining “medical necessity” [2 DE Reg. 748 (November 1,
1998)] which has traditionally applied to the DSHP. In contrast, §9.1 “muddies the waters” by
allowing MCOs to adopt their own definitions of medical necessity. Whether an MCO definition
of “medical necessity” is more or less restrictive than the DHSS regulation may result in
considerable disagreement and litigation. DHSS should simply require MCOs to abide by the
existing regulatory definition of medical necessity.

Section II.9.4: DHSS should ensure that the treatment plan criteria comport with Title 16 Del.C.
§9404(6) for anyone receiving attendant services. This includes use of a standard DHSS form.

Sections I1.12.1-12.4:

a. DHSS should reiterate its policy of tolling the time period for members to request a fair
hearing while pursuing an internal MCO grievance. Under the proposed system, if a member
pursues an MCO grievance and appeal, the time frame for resolution is at least 90 days which
may be extended to 104 days [§12.4]. As a practical matter, the 90 days to request a fair hearing
will often expire by the time the MCO issues its grievance decision. The approach adopted by
DHSS under the DSHP was to characterize the MCO grievance decision as a “notice of action”
permitting the member to request a fair hearing within 90 days of the new decision. See attached
January 27, 2000 letter from Phil Soule, Medicaid Director, to Brian Hartman. Parenthetically,
this provides the MCO with an incentive to process its internal grievances without “dragging out
the process” so the member “conveniently” loses his/her time to request a fair hearing. An MCO
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attack on this interpretation was soundly rejected by a DSS hearing officer. See attached In re
A.B, ID 001030240*01 (DSS September 12, 2001). In that case, the hearing officer specifically
endorsed the above “Soule” guidance, commenting as follows:

This language clearly indicates that it is the policy of the DMAP to allow requests for
State fair hearings after conclusion of the MCO internal review process has been
completed subject to the 90-day rule. The language is also consistent with both federal
and state law, as indicated above, in that the plain meaning of the federal and state law
both allow for requesting a hearing within 90 days of an action....

To maintain that First State’s internal process has absolutely nothing to do with the fair
hearing process is ludicrous, at best. As written, but not as interpreted by First State, the
current fair hearing procedures continue to provide procedural and substantive protection
to those parties aggrieved by an adverse decision of the managed care organization. To
interpret the regulations in any other manner would deprive members of these protections
and provide absolutely no oversight of First State’s ultimate determination.

With respect to the mandates of 42 U.S.C. §431.221(d) and DSSM §5305(2), this hearing
officer finds that the 90-day rule attaches to the Second denial notice dated March 9, 2001
and not the December 20, 2000 “Service Denial”. Therefore, the Appellant’s request for
a State Fair Hearing dated Mach 20, 2001 is within the statutorily mandated 90-day
period. As such, First State’s Motion to Dismiss the request for a State Fair Hearing is
denied.

Atp. 5. On a practical level, it is also common for an MCO grievance decision to modify its
original decision. However, limiting fair hearing requests to 90 days from the original decision
renders the “modified” decision exempt from review in a fair hearing even though it is the final
or superseding decision. The “Soule” guidance disallows such an absurd result.

b. Section II.12.2 violates standards imposed by Ortiz v. Eichler, 616 F. Supp. 1046, 1061
(D.Del. 1985), aff’d, 794 F.2d 889 (3dCir. 1986), E. v. Department of Health & Social Services,
C.A. No. 02A-09-002 HDR (Del. Super. February 25, 2004) and partially reiterated in 16 DE
Admin Code 5000, §5300.

First, it omits “the specific regulation supporting such action” contrary to the above precedents.

Second, it substitutes an anemic “(t)he reasons for the action” for the judicially-imposed standard
of “detailed individualized explanation of the reason(s) for the action taken which includes, in
terms comprehensible to the claimant, an explanation of why the action is being taken.” See
attached In re A.B., DCIS - (1999),enforcing Ortiz injunction; and 16 DE Admin Code 5000,
5300D.

Parenthetically, it would be preferable to include a requirement that the notice include
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information about the availability of free or low cost legal services, including the DLP and ELP.

Section I1.12.4: The 90 day time period to issue a grievance decision, which can be extended to
104 days, is too long.

Section 11.13.2.3.1 and 11.13.2.4.g: These sections may literally allow non-medical staff to issue
decisions denying medical benefits. They allow the case manager (who may lack a high school
diploma) to “deny or limit non-skilled long term care services”. This suggests that the case
manager could deny DME not within a facility’s per diem rate, cognitive services, attendant
services, chiropractor services, etc. This authorization should be deleted.

Section I1.13.5.2: A maximum penalty of $1,000 per month for failure to cure systemic
deficiencies or submit a corrective action plan is too low to be meaningful.

Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our observations or recommendations on the proposed plan.

cc:  Ms. Rita Landgraf
Ms. Rosanne Mahaney
Mr. Bill Love
Ms. Beverly Weigand
Mr. Brian Hartman, Esq. (
Governor’s Advisory Council for Exceptional Citizens
Developmental Disabilities Council
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Benetit Package Comparison

DSHP Benefits

&
&

Acute Care Services

In Patient Hospitalization

Out Patient Visits

30 days Institutional Care
Behavioral Health

Limited Case Management

Limited Durable Medical Equipment

DSHP-Plus Benefits

3
o
)

Case Management Services
Nursing Facility Care

Assisted _.,Z:@ Care

Personal Care Services

Respite Care

Day Habilitation

Cognitive Services

Consumer Directed Attendant Care
Nutritional Supplements
Specialized Durable Medical Equipment
Transition Services

Behavioral Health

Adult Day Services

Personal Emergency Response
11
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Appendix J: Cost Neutrality Demonstration
HCES Waiver Application Version 3.3 ~ Post October 2005

State:

Delaware

Effective Date

12-1-07

Appendix J-2: 2



Appendix J: Cost Neutrality Demonstration
HCBS Waiver Application Version 3.3 - Post Oclober 2005

d. Estimate of Factor D. Select one: Note: Selection below is new.

R

The waiver does not operate concurrently with a §1915(b) waiver. Complete Item J-2-d-i

¥

- © || The waiver operates concurrently with a §1915(b) waiver. Complete ftem J-2-d-ii '

i,  Estimate of Factor D — Non-Concurrent Waiver. Complete the following table for each waiver year

Waiver Year: Year 1

GRAND TOTAL:

Col. 1 Col. 2 Col. 3 Col. 4 Col. 5
Waiver Service Av .
N g. Units Avg. Cost/
Unit # Users Per User Unit 'Total Cost

0

N

TOTAL ESTIMATED UNDUPLICATED PARTICIPANTS (from Table J-2-a)

FACTOR D (Divide grand total by number of participants)

AVERAGE LENGTH OF STAY ON THE WAIVER

State:

Delaware

Effective Date

12-1-07

Appendix J-2: 7
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|HCFA Letter Regarding Individuals with Disabilities

On the anniversary of the ADA. Sally Richardson, Director of Medicaid and State Operations for HCFA
has issued 2 letter to State Medicaid Directors informing them that states, including the state Medicaid
agency, have an obligation to provide services to people with disabilities in the most integrated setting
appropriate to their needs. The letter summarizes three decisions under the Americans with Disabilities
Act: L.C. & EW.v. Olmstead, Helen L. V. Didario and Easley v. Snider, and directs states to undertake
and complete the self-evaluation required by the law "to ensure that the state's policies, practices and
procedures promote, rather than hinder integration. The letter closes by urging states to "strive to meet
the objectives [of the law] by continuing to develop home and community-based service options for
persons with disabilities to live in integrated settings." The letter in its entirety is reproduced below.

DEPARTMENT OF HEALTH & HUMAN SERVICES

Health Care Financing Administration

" g
s Center for Medicaid and State Operations

0«?"’"
7500 Security Boulevard

Baltimore, MD 21244-1850

ity .

o tIA,

<

July 29, 1998
Dear State Medicaid Director:

In the Americans with Disabilities Act (ADA), Congress provided that "the Nation's proper goals
regarding individuals with disabilities are to assure equality of opportunity, full participation, independent
living, and economic self-sufficiency for such individuals." 42 U.S.C. § 12101(2)(8). Title IT of the ADA
further provides that "no qualified individual with a disability shall, by reason of such disability, be
excluded from participation in or be denied the benefits of the services, programs or activities of a public
entity, or be the subject of discrimination by any such entity." 42 U.S.C. § 12132. Department of Justice
regulations implementing this provision require that "a public entity shall administer services, programs,
and activities in the most integrated setting appropriate to the needs of qualified individuals with
disabilities." 28 CF.R. § 35.130(d).

We have summarized below three Medicaid cases related to the ADA to make you aware of recent trends
involving Medicaid and the ADA. '

In L.C. & E.W. v. Olmstead, patients in a State psychiatric hospital in Georgia challenged their
placement in an institutional setting rather than in a community-based treatment prograrm. The
United States Court of Appeals for the Eleventh Circuit held that placement in an institutional
setting appeared to violate the ADA because it constituted a segregated setting, and remanded the

case for a determination of whether community placements could be made without fundamentally
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altering the State's programs. The court emphasized that a community placement could be required
as a "reasonable accommodation" to the needs of disabled individuals, and that denial of
community placements could not be justified simply by the State's fiscal concerns. However, the
court recognized that the ADA does not necessarily require a State to serve everyone in the
community but that decisions regarding services and where they are to be provided must be made
based oh whether community-baséd placement is appropriate for 4 particular individual in addition
to whether such placemenit would findamentally alter the program,

In Helen L. v. DiDario, a Medicaid nursing home resident who was paralyzed from the waist

down sought services from a State-funded attendant care program which would allow her to

receive services in her own home where she could reside with her children. The United States

Court of Appeals for the Third Circuit held that the State's failure to provide services in the "most
integrated setting appropriate” to this individual who was paralyzed from the waist down violated
the ADA, and found that provision of attendant care would not fundamentally alter any State
program because it was already within the scope of an existing State program. The Supreme Court
declined to hear an appeal in this matter; thus, the Court of Appeals decision is final. Page 2 - State
Medicaid Director ' ) _

In Easley v. Snider, a lawsuit, filed by representatives of persons with disabilities deemed to be
incapable of controlling their-own legal and financial affairs, challenged a requirement that
beneficiaries of their State's attendant care program must be mentally alert. The Third Circuit
found that, because the essential nature of the program was to foster independence for individuals
limited only by physical disabilities, inclusion of individuals incapable of controlling their own legal
and financial affairs in the program would constitute a fundamental alteration of the program and
was not required by the ADA. This is a final decision.

While these decisions are only binding in the affected circuits, the Attorney General has indicated that
under the ADA States have an obligation to provide services to people with disabilities in the most
integrated setting appropriate to their needs. Reasonable steps should be taken if the treating professional
determines that an individual living in a facility could live in the community with the right mix of support
services to enable them to do so. The Department of Justice recently reiterated that ADA's "most
integrated setting" standard applies to States, including State Medicaid programs.

States were required to do a self-evaluation to ensure that their policies, practices and procedures
promote, rather than hinder integration. This self-evaluation should have included consideration of the
ADA's integration requirement. To the extent that any State Medicaid program has not fully completed
its self-evaluation process, it should do so now, in conjunction with the disability community and its
representatives to ensure that policies, practices and procedures meet the requirements of the ADA. We
recognize that ADA issues are being clarified through administrative and judicial interpretations on a
continual basis. We will provide you with additional guidance concerning ADA. compliance as it becomes

available.

T urge you also, in recognition of the anniversary of the ADA, to strive to meet its objectives by ‘
continuing to develop home and community-based service options for persons with disabilities to live in

integrated settings. '

If you have any questions concerning this letter or require technical assistance, please contact Mary Jean

2of3 8/17/98 10:30 PM
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Duckett at (410) 786-3294.
Sincerely,
/s/

Sally K. Richardson
Director

cc: All HCFA Regional Administrators

All HCFA Associate Regional Administrators for Medicaid and State Operations Page 3 - State
Medicaid Director '

Lee Partridge
American Public Human Services Association

Joy Wilson
National Conference of State Legislatures

Jennifer Baxendell
National Governors' Association
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ALERT _
HCFA Dear State Medicaid Director Letter Provides Guidance
on Olmstead Decision Regarding Individuals with Disabilities

DEPARTMENT OF HEALTH & HUMAN SERVICES

v’ Y
; -/ - Health Care Financing Administration
”*;.l -«.ZC- Center for Medicaid and State Operations
e 7500 Security Boulevard

Baltimore, MD 21244-1850

January 14, 2000
Dear State Medicaid Director:

The recent Supreme Court decision in Olmstead v. L.C., 119 S.Ct. 2176 (1999), provides an
important legal framework for our mutual efforts to enable individuals with disabilities to live
in the most integrated setting appropriate to their needs. The Court's decision clearly challenges
us to develop more opportunities for individuals with disabilities through more accessible
systems of cost-effective community-based services.

This decision confirms what this Administration already believes: that no one should have to -

live in an institution or a nursing home if they can live in the community with the right support.

_Our goal is to integrate people with disabilities into the social mainstream, promote equality of
opportunity and maximize individual choice.

The Department of Health and Human Services (DHHS) is committed to working with all
affected parties to craft comprehensive, fiscally responsible solutions that comply with the
Americans with Disabilities Act of 1990 (ADA). Although the ADA. applies to all State
programs, Medicaid programs play a critical role in making community services available. As a
consequence, State Medicaid Directors play an important role in helping their States comply
with the ADA. This letter conveys our initial approach to Olmstead and outlines a framework
for us to respond to the challenge.

- The Olmstead Decision

The Olmstead case was brought by two Georgia women whose disabilities include mental
retardation and mental illness. At the time the suit was filed, both plaintiffs lived in State-run
institutions, despite the fact that their treatment professionals had determined that they could be
appropriately served in a community setting. The plaintiffs asserted that continued
institutionalization was a violation of their right under the ADA to live in the most integrated

htto:/fwww . healthlaw.ore/mihs/AlertO001 14 html
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" HCFA Letter on Olmstead Decision - Page2of9

setting appropriate. The Olmstead decision interpreted Title Il of the ADA and its
implementing regulation, which oblige States to administer their services, programs, and
activities "in the most integrated setting appropriate to the needs of qualified individuals with
disabilities." (28 CER 35.130(d)). In doing so, the Supreme Court answered the fundamental

" question of whether it is discrimination to deny people with disabilities services in the most
integrated setting appropriate. The Court stated directly that "Unjustified isolation. . . is
properly regarded as discrimination based on disability." It observed that (2) "institutional
placement of persons who can handle and benefit from community settings perpetuates
unwarranted assumptions that persons so isolated

Page 2 - State Medicaid Director

are incapable or unworthy of participating in community life," and (b) "confinement in an
institution severely diminishes the everyday life activities of individuals, including family
relations, social contacts, work options, economic independence, educational advancement, and

cultural enrichment."

-Under the Court's decision, States are required to provide community-based services for
persons with disabilities who would otherwise be entitled to institutional services when: (a) the
State's treatment professionals reasonably determine that such placement is appropriate; (b) the
affected persons do not oppose such treatment; and (C) the placement can be reasonably
accommodated, taking into account the resources available to the State and the needs of others
who are receiving State-supported disability services. The Court cautioned however, that
nothing in the ADA condones termination of institutional settings for persons unable to handle
or benefit from community settings. Moreover, the State's responsibility, once it provides
community based treatment to qualified persons with disabilities, is not unlimited.

Under the ADA, States are obliged to "make reasonable modifications in policies, practices, or
procedures when the modifications are necessary to avoid discrimination on the basis of
disability, unless the public entity can demonstrate that making the modifications would
fundamentally alter the nature of the service, program or activity." (28 CFR 35.130(b)(7)). The
Supreme Court indicated that the test as to whether a modification entails "fundamental
alteration" of a program takes into account three factors; the cost of providing services to the
individual in the most integrated setting appropriate; the resources available to the State; and
how the provision of services affects the ability of the State to meet the needs of others with
disabilities. Significantly, the Court suggests that a State could establish compliance with title II
of the ADA if it demonstrates that it has:

» a comprehensive, effectively working plan for placing qualified persons with disabilities
in less restrictive settings, and

o awaiting list that moves at a reasonable pace not controlled by the State's endeavors to
keep its institutions fully populated.

Olmstead and the Medicaid Program
Olmstead challenges States to prevent and correct inappropriate institutionalization and to

review intake and admissions processes to assure that persons with disabilities are served in the
most integrated setting appropriate. Medicaid can be an important resource to assist States in
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" HCFA Letter on Olmstead Decision “ Page 3 0of 9

meeting these goals, We want to work closely with States to make effective use of Medicaid
support in your planning and implementation Olmstead. As an example of the interface
between Olmstead's explanation of the State's ADA obligation and your Medicaid program we
would point to the State's responsibility, under Medicaid, o periodically review the services of
,all residents in Medicaid-funded institutional settings. Those reviews may provide a useful

Page 3 - State Medicaid Director ~---~=v---==mw-mum

component of the State's planning for a comprehensive response to Olmstead. States must also
be responsive to institutionalized individuals who request that their situation be reviewed to
determine if a community setting is appropriate. In such a case the State has a duty to redress
the situation, subject to the limits outlined by the Court and the ADA. As another example
States may choose to utilize their Medicaid funds to provide appropriate services in a range of
settings from institutions to fully integrated community support.

Comprehensive, Effectively Working Plans

As we have noted, the Supreme Court in Olmstead indicated that a State may be able to meet its
obligation under the ADA by demonstrating that it has a comprehensive, effectively working
plan for placing qualified persons with disabilities in the most integrated setting appropriate,
and a waiting list that moves at a reasonable pace not controlled by a State's objective of
keeping its institutions fully populated. The Department believes that comprehensive,
effectively working plans are best achieved with the active involvement of individuals with
disabilities and their representatives in design, development and implementation.

The Court's Olmstead decision regarding the integration requirement applies to all individuals
with disabilities protected from discrimination by title II of the ADA. Although Olmstead
involved two individuals with mental disabilities, the scope of the ADA is not limited only to
such individuals, nor is the scope of Olmstead limited to Medicaid beneficiaries or to services
financed by the Medicaid program. In addition, the requirement to provide services in the most
integrated setting appropriate applies not only to persons already in institutional settings but to
those being assessed for possible institutionalization.

The enclosure to this letter offers some recommendations about key principles and practices for
States to consider as they develop plans. We recognize that there is no single plan that is best
suited for all States, and accordingly that there are many ways to meet the requirements of the
ADA. We certainly hope States and people with disabilities will expand and improve on these
ideas. Although these plans encompass more than just the Medicaid program, we realize the
important role played by State Medicaid Directors in this area. As just one example, Federal
financial participation will be available at the administrative rate to design and administer
methods to meet these requirements, subject to the normal condition that the changes must be
necessary for the proper and efficient administration of the State's Medicaid program. Because
of your significant role, we have taken this opportunity to raise these issues with you.

The principles and practices contained in the accompanying technical assistance enclosure also
serve as an important foundation for the DHHS Office for Civil Rights' (OCR) activities in this
area. As you know, OCR has responsibility for investigating discrimination complaints
involving the most integrated setting issue. OCR also has authority to conduct compliance
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Page 4 - State Medicaid Director

reviews of State programs and has already contacted a number of States to discuss complaints.
OCR strongly desires to resolve these complaints through collaboration and cooperation with

all interested parties.
Next Steps for the Department of Health and Human Services

Consultation- We have begun consultation with States (including State Medicaid Directors and
members of the long term care technical advisory group, who share responsibility for Medicaid)
and with people with disabilities. We look forward to building on this start. Many States have
made great strides toward enabling individuals with disabilities to live in their communities.
There is much that we can leam from these States. We are interested in your ideas regarding the
methods by which we might accomplish such continuing consultation effectively and

economically.

Addressing Issues and Questions Regarding Olmstead and Medicaid: As we move forward, we
recognize that States may have specific issues and questions about the interaction between the
ADA and the Medicaid program. In response to the issues and questions we receive, we will
review relevant federal Medicaid regulations, policies and previous guidance to assure that they
(a) are compatible with the requirements of the ADA and the Olmstead decision, and (b)
facilitate States' efforts to comply with the law.

Technical Assistance: In response to any issues raised by the States, the DHHS working group
will develop a plan to provide technical assistance and information sharing among States and
stakeholders. Responses to questions and technical assistance materials will be published on a
special website. We are also funding projects in 2 number of States to assist with nursing home
transition. Finally, we seek your ideas on the additional focus of technical assistance you would
find most helpful for home and community-based services and conferences for State policy
makers. We will use your suggestions to facilitate the implementation of the integration
requirement. We invite all States and stakeholders to submit questions and recommendations to
our departmental workgroup co-chaired by the Director of HCFA's Center for Medicaid and
State Operations and the Director of the DHHS Office for Civil Rights. Please send such

written correspondence to:

DHHS Working Group for ADA/Olmstead
c/o Center for Medicaid and State Operations
HCFA, Room S2- 14-26. DEHPG

7500 Security Blvd.

Baltimore, MD 21244-1850

Page 5 - State Medicaid Director -----=--s-eeeuusux
Conclusion
The Administration and DHHS have a commitment to expanding home and community-based

services and offering consumers choices in how services are organized and delivered. Over the
past few years, DHHS has focused on expanding and promoting home and community-based
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services, offering support and technical assistance to States, and using the flexibility of the
Medicaid program. The Olmstead decision affirms that we are moving in the right direction and

we intend to continue these efforts.

We recognize that this interim guidance leaves many questions unanswered; with your input,
we expect to develop further guidance and technical assistance. We recommend that States do

the following:

. Develop a comprehensive, effectively working plan (or plans) to strengthen commumty
service systems and serve people with disabilities in the most integrated setting
appropriate to their needs;

o Actively involve people with disabilities, and where appropriate, their famﬂy members or
representatives, in design, development and unplementauon

o Use the attached technical assistance material as one of the guides in the planning
process; .

 Inform us of questions that need resolution and of ideas regarding technical assistance
that would be helpful.

We look forward to working with you to improve the nation's community services system.

Sincerely,

/s/

Timothy M Westmoreland -
Director

Center for Medicaid and State Operations
Health Care Financing Administration

/s/

Thomas Perez Director
Office for Civil Rights

Page 6 - State Medicaid Director
ce:
All HCFA Regional Administrators

All HCFA Associate Regional Administrators
Division of Medicaid and State Operations

American Public Human Services Association

National Association of State Directors of Developmental Disabilities Services
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National Association for State Mental Health Program Directors
National Conference of State Legislatures

National Governors' Association

Enclosure

Developing Comprehensive, Effectively Working Plans

Initial Technical Assistance Recommendations

In ruling on the case of Olmstead v. L.C., the Supreme Court affirmed the right of individuals
with disabilities to receive public benefits and services in the most integrated setting
appropriate to their needs. The Supreme Court indicated that a State can demonstrate
compliance with its ADA obligations by showing that it has a comprehensive, effectively
working plan for placing qualified persons with disabilities in less restrictive settings, and a
waiting list that moves at a reasonable pace not controlled by the State's.endeavors to keep its

institutions fully populated.

We strongly urge States to increase access to community-based services for individuals with
disabilities by developing comprehensive, effectively working plans for ensuring compliance
with the ADA. There is no single model plan appropriate for all States and situations. In
developing their plans, States must take into account their particular circumstances, However,

- we believe there are some factors that are critically important for States that seek to develop
comprehensive, effectively working plans. Our intent in this enclosure is to identify some of the
key principles, including the involvement of people with disabilities throughout the planning
and implementation process. These principles also will be used by the Office for Civil Rights as
it investigates complaints and conducts compliance reviews involving "most integrated setting"
issues. We strongly recommend that States factor in these principles and practices as they
develop plans tailored to their needs.

Comprehensive, Effectively Working Plans

Principle: Develop and implement a comprehensive, effectively working plan (or plans) for
providing services to eligible individuals with disabilities in more integrated, community-based

settings. When effectively carrying out this principle:

o The State develops a plan or plans to ensure that people with disabilities are served in the
muost integrated setting appropriate. It considers the extent to which there are programs
that can serve as a framework for the development of an effectively working plan. It also
considers the level of awareness and agreement among stakeholders and decision-makers
regarding the elements needed to create an effective system, and how this foundation can

be strengthened.

» The plan ensures the transition of qualified individuals into community-based settings at

htto://www healthlaw.ore/muhs/AlertO001 14 htm 2/3/03



HCFA Letter on Olmstead Decision

a reasonable pace. The State identifies improvements that could be made.

.+ The plan ensures that individuals with disabilities benefit from assessments to determine
how community living might be possible (without limiting consideration to what is
currently available in the community). In this process, individuals are provided the
opportunity for informed choice. The plan evaluates the adequacy with which the State is
conducting thorough, objective and periodic reviews of all individuals with disabilities in
institutional settings (such as State institutions, ICFs/MR, nursing facilities, psychiatric
hospitals, and residential service facilities for children) to determine the extent to which
they can and should receive services in a more integrated setting.

o The plan establishes similar procedures to avoid unjustifiable institutionalization in the
first place.

Plan Development and Implementation Process

Principle: Provide an opportunity for interested persons, including individuals with disabilities
and their representatives, to be integral participants in plan development and follow-up. When

effectively carrying out this principle:

o The State involves people with disabilities (and their representatives, where appropriate)
in the plan development and implementation process. It considers what methods could be
employed to ensure constructive, on-going involvement and dialogue.

-+ The State assesses what partnerships are needed to ensure that any plan is comprehensive
and works effectively.

Assessments on Behalf of Potentially Eligible Populations

Principle: Take steps to prevent or correct current and future unjustified institutionalization of
individuals with disabilities. When effectively carrying out this principle:

o The State has a reliable sense of how many individuals with disabilities are currently
institutionalized and are eligible for services in community-based settings. The plan
considers what information and data collection systems exist to enable the State to make
this determination. Where appropriate, the State considers improvements to data
collection systems to enable it to plan adequately to meet needs

» The State evaluates whether existing assessment procedures are adequate to identify
institutionalized individuals with disabilities who could benefit from services in a more

integrated setting,

o The State also evaluates whether existing assessment procedures are adequate to identify
individuals in the community who are at risk of placement in an unnecessarily restrictive

setting.
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o The plan ensures that the State can act in a timely and effective manner in response to the
findings of any assessment process.

Availability of Community-Integrated Services

Principle: Ensure the Availability of Community-integrated Services. When effectively carrying
out this principle: ,

» The plan identifies what community-based services are available in the State. It assesses .
the extent to which these programs are able to serve people in the most integrated setting
appropriate (as described in the ADA). The State identifies what improvements could be
accomplished, including in information systems, to make this an even better system, and
how the system might be made comprehensive.

e The plan evaluates whether the identified supports and services meet the needs of persons
who are likely to require assistance in order to live in community. It identifies what
changes could be made to improve the availability, quality and adequacy of the supports.

o The State evaluates whether its system adequately plans for making supports and services
available to assist individuals who reside in their own homes with the presence of other
family members. It also considers whether its plan is adequate to address the needs of
those without family members or other informal caregivers.

¢ The State examines how the identified supports and services integrate the individual into
the community.

e The State reviews what funding sources are available (both Medicaid and other funding
sources) to increase the availability of community-based services. It also considers what
efforts are under way to coordinate access to these services. Planners assess the extent to
which these funding sources can be organized into a coherent system of long term care
which affords people with reasonable, timely access to community-based services.

o Planners also assess how well the current service system works for different groups (e.g.
elderly people with disabilities, people with physical disabilities, developmental
disabilities, mental illness, HIV-AIDS, etc.). The assessment includes a review of
changes that might be desirable to make Services a reality in the most integrated settmg
appropnate for all populations.

e The plan examines the operation of waiting lists, if any. It examines what might be done
to ensure that people are able to come off waiting lists and receive needed community
services at a reasonable pace.

Informed Choice

httn:/fwww healthlaw.ore/nubs/Alert0001 14 html

Page 8 of 9



" - HCFA Letter on Olmstead Decision

Page 9 of 9

Principle: Afford individuals with disabilities and their families the opportunity to make
informed choices regarding how their needs can best be met in community or institutional

settings. When effectively carrying out this principle:

» The plan ensures that individuals who may be eligible to receive services in more
integrated community-based settings (and their representatives, where appropriate) are
given the opportunity to make informed choices regarding whether -and how- their needs
can best be met.

¢ Planners address what information, education, and referral systems would be useful to
ensure that people with disabilities receive the information necessary to make informed

choices.

Implications for State and Community Infrastructure

Principle: Take steps to ensure that quality assurance, quality improvement and sound
management support implementation of the plan. When effectively carrying out this principle:

o Planners evaluate how quality assurance and quality improvement can be conducted
effectively as more people with disabilities live in community settings.

o The State also examines how it can best manage the overall system of health and long
term care so that placement in the most integrated setting appropriate becomes the norm.
It considers what planning, contracting and management infrastructure might be
necessary to achieve this result at the State and the community level.
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DELAWARE HEALTH AND SOCIAL SERVICES

Division of Medicaid & Medical Assistance

July 30, 2010

John E. V. Sorensen
CMS/CMSO/DEHPG/DASI
7500 Security Blvd.
Baltimore, MDD 21244-1850

Dear Mr. Sorenson:

Thank you for your summary of CMS’ findings from your May 2010 review of Delaware’s
Money Follows the Person program. Please know that we take CMS’ concerns regarding our
program very seriously. I would greatly appreciate being notified directly by CMS whenever
you have such concerns so that we can take timely, appropriate corrective action. While our MFP
program is small given Delaware’s small size, it is extremely important to Delaware. MFP is
critical in our efforts to realign our long term care system to better support community-based

care.
In response to your findings we offer the following:

‘CMS OBSERVATIONS AND RECOMMENDATIONS:

Number of Individuals Transitioned
You note that, % way through our third year, we have transitioned approximately 25 individuals

(only one quarter of our originally projected number).

We share your concerns with the number of transitions we have accomplished thus far. We
strongly agree that we must improve in meeting our benchmark for transitions, which are as

follows:
Grant Year (calendar) Benchmark | Number Transitioned | % of Achievement
CY 2008 (program jimplemented 7/08) 3 3 100%
CY 2009 25 .19 76%
CY 2010 * as of 7/20/10 38 7 18%




In addition, we are in the process of hiring another MFP Administrator this summer to increase
our outreach and collaboration efforts.

OPPORTUNITIES:

Competency & Guardianship Issues
. In your report you indicate that Delaware state law allows nursing facility staff (Neuropsychologist

& Physician) to make a determination of incompetency and that this determination is made without
a formal hearing. You note that this declaration establishes a guardianship with family or with the
State (family may not have another choice for their loved one, or have a stake in their loved one
being kept in the institution). In addition, state facility staff informed you during your site visit that
there are only five staff assigned by the court for State Guardianship. You express concern

regarding this process, and rightly so.

This representation to you by facility staff of state law, the determination of incompetency and the
guardianship process is not correct. A declaration of incompetency by facility staff does not
constitute a legal determination of incompetency. Nor does it establish a guardianship with a

family member or with the State.

When developing Delaware’s MFP Protocol, our MFP Steering Committee researched Delaware’s
guardianship process. As indicated in our MFP protocol, the age of majority in Delaware is
eighteen (18) years. Prior to age 18, unless a child has achieved a status as delineated in the
Delaware Code Title 13, Section 707, it is the parent or legal guardian of that child who acts on
that child’s behalf; i.e. giving informed consent. After the age of majority, every person is
considered to be their own legal guardian unless adjudicated through the Court of Chancery to be
incompetent and in need of a guardian. Therefore, in Delaware the decision making power lies
with each person, his/her legal guardian, or a Durable Power of Attorney for the person who
chooses to be in the “Finding a Way Home” Project: )

Delaware’s Guardianship statute can be located in Title 12, Chapter 39, Sections 3901-3971 of
the Delaware Code, which can be found at http://delcode.delaware.gov/title12/c03 9/index.shtml.
The Guardianship statute for minors is located in Title 10, Section 925(16). Delaware Code
“allows for the Court of Chancery and Family Court the power to appoint Guardianship of person
or property or both of any disabled person resident of this State. The law requires a hearing and
the individual is entitled to representation by counsel. Please note that Facility Administrators
are never appointed as legal guardians for their residents in Delaware.

If a potential participant has a legal guardian, that guardian has the authority to sign all consents
on behalf of a person interested in being a participant in this project, but the person will always

4



be an active member of the information sharing and decision making process for “Finding A
Way Home.”

This month we met with staff from the facility that expressed confusion concerning these
regulations along with representatives from the State Ombudsman office. We reviewed with
them the state law concerning how individuals must be adjudicated to be incompetent through
the Court of Chancery and the legal process via the Court in appointing guardianship. We will
continue meeting with facility staff to assure all are familiar with these processes.

Delaware Psychiatric Center (DPC)

During your tour of DPC, staff there reported that they have several individuals who are ready
for transition if the State could provide the necessary services in the community. Since your visit,
32 residents of the Carvel Building within DPC have received PASARR assessments to
determine if they are appropriate for nursing facility and HCB Waiver level of care. Three
individuals are being further assessed for MFP. Additional individuals will be assessed for

possible transition in the future.

The State will continue to be involved with the TA group to incorporate the Mental Health
population into the MFP demonstration. In addition, we will continue to advocate for the
removal of the age criteria for this population, which limits our ability to serve such individuals

under the MFP program.

The Stockley Center
You expressed interest in touring the Stockley Center, Delaware’s public ICF/MR in the future.

We are available to assist with the scheduling of this visit at your convenience.

~ The Minimum Data Set (MDS)
During your review you identified that the State is not currently utilizing this tool for participant

. identification.

Unlike many states, Delaware does not use the MDS data in its Medicaid nursing facility
reimbursement methodology. However, our MFP staff works closely with the Medicaid nursing
facility reimbursement nurses to identify Medicaid recipients that have expressed a desire to
return to the community. We are also working with Delaware’s Local Contact Agency (LCA),
the ADRC within the Division of Services for Aging & Adults with Disabilities, to access MDS
data to identify potential program participants. We are on target to meet the October 2010

implementation date.
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EPSDT Overview
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Printer-friendly EPSDT Program Background (15 KB)

EPSDT Requirements

EPSDT Resources

EPSDT & Title V

Bdosting Performance

System of Care lssues

Family Supports
Data Monitoring

Medicaid’s child health component, known as the Early and
Periodic Screening, Diagnosis, and Treatment (EPSDT)
program, children has been shaped to fit the standards of
pediatric care and to meet the special physical, emotional,
and developmental needs of low-income children. Since
1967, the purpose of the EPSDT program has been "to
discover, as early as possible, the ills that handicap our
children” and to provide "continuing follow up and treatment
so that handicaps do not go neglected.”

Federal law — including statutes, regulations, and guidelines
- requires that Medicaid cover a very comprehensive set of
benefits and services for children, different from adult
benefits. Since one in three U.S. children under age six is
eligible for Medicaid, EPSDT offers a very important way to
ensure that young children receive appropriate health,
mental health, and developmental services.

To remember the elements of EPSDT, use the name of
the program:

Early Identifying problems early, starting at birth

Periodic JChecking children’s health at periodic, age-
appropriate intervals

Screening|Doing physical, mental,developmental, dental,
hearing, vision, and other screening tests to
detect potential problems

Diagnosis [Performing diagnostic tests to follow up when
a risk is identified, and

Treatment|Treating the problems found.

Under the Deficit Reduction Act of 2005 (DRA, enacted
February 2008), states were given the option to modify the
approach fo delivery of services to children enrolled in
Medicaid. Two DRA changes Medicaid law may have direct
impact on EPSDT . » :

http://mchb.hrsa.gov/epsdt/overview.html

More Info:

CMS EPSDT Web Site

GW Health Policy ¥

Checklist at MEDIPED &

GW Tools #

8/30/2011 .



EPSDT Overview

The DRA gives states the option to restructure their
approach to benefits under Medicaid without a federal
waiver, using the state plan amendment process. Under
this option, states may enroll certain groups {mainly those
in optional eligibility groups) in benchmark or benchmark
equivalent benefit packages and wrap-around benefits

- consisting of EPSDT benefits for any child under age 19
covered under a state plan.

The DRA also includes a more specific definition of case
management and places limits on use of targeted case
management and administrative case management and.
Since State Medicaid agencies use both EPSDT case
management and targeted case management for infants,
children, and adolescents, such programs may be affected
by the DRA provisions.

Top
EPSDT Requirements

Printer-friendly EPSDT Requirements (22 KB)

EPSDT is a mandatory set of services and benefits for ali
individuals under age 21 who are enrolled in Medicaid.
Think of it as the child health coverage package of
Medicaid.

m Medicaid State Manual Part 5 EPSDT

Screening services "to detect physical and mental
conditions must be covered at established, periodic
intervals (periodic screens) and whenever a problem is
suspected (inter-periodic screens).

Screening includes a comprehensive heaith and
developmental history, an unclothed physical exam,
appropriate immunizations, laboratory tests, and health
education.

m Federal EPSDT Coverage Policy Report &

in addition, dental, vision, and hearing services are
required, including appropriate screening, diagnostic, and
treatment. The treatment component of EPSDT is broadly
defined. Federal law states that treatment must include any
"necessary health care, diagnostic services, treatment, and
other measures" that fall within the federal definition of
medical assistance (as described in Section 1905(a) of the
Sacial Security Act that are needed to "correct or
ameliorate defects and physical and mental illnesses and
conditions discovered by the screening services."

http://mchb.hrsa.gov/epsdt/overview.html

Page 2 of 4
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EPSDT Overview

All medically necessary diagnostic and treatment services
within the federal definition of Medicaid medical assistance
must be covered, regardless of whether or not such
services are otherwise covered under the state Medicaid
plan for adulis ages 21 and older.

EPSDT is designed to help ensure access to needed
services, including assistance in scheduling appointments
and transportation assistance to keep appointments. As
described in federal program rules: The EPSDT program
consists of two, mutually supportive, operational
components:

m assuring the availability and accessibility of required
health care resources; and )

= helping Medicaid recipients and their parents or
guardians effectively use them."

Top
EPSDT Resources

Printer-friendly EPSDT Resources (22 KB)

Much has been written about EPSDT over the past 40

years of the
programs existence. The selected titles and links below will
guide you to some key resources and references.

GWU Center for Health Services Research and Policy

» Managed Care Purchasing Specifications &

m Negotiating the New Health System

u Federal EPSDT Coverage Policy: An Analysis of State
Medicaid Plans and State Medicaid Managed Care
Contracts, Chapter 3: Analysis of Contract Provisions
Relating to EPSDT Services &

m Optional Purchasing Spegcifications for Child
Development Services in Medicaid Managed Care.
{July, 2000) =

w Optional Purchasing Specifications: Medicaid
Managed Care for Children with Special Health Care
Needs. (August, 2000) @

= National Security and U.S. Child Health Policy: The
QOrigins and Continuing Role of Medicaid and EPSDT.
# Rosenbaum A, Mauery DR, Shin P, and Hidalgo J.
GWU, Department of Health Policy. Policy Brief.
(April 2005)

m Center for Health Care Strategies and George
Washington University. # Rosenbaum R, Wilensky S,
and Allen K. EPSDT at 40.

= Child Development Issue Briefs Prepared for The
Commonwealth Fund #

Federal Oversight Reports

= U.S. General Accounting Office
n "Medicaid: Stronger Efforts Needed to Ensure
Children's Access to Health Screening Services

http://mchb.hrsa.gov/epsdt/overview.html

Page 3 of 4
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EPSDT Overview

(July 2001)" (Acrobat/pdf, General Accounting
Office, GAQ)

m DHHS Office of the Inspector General
National Health Law Program (NHel P) &

m Toward a Healthy Future: Medicaid Early and Periodic
Screening, Diagnostic and Treatment Services for
Poor Children and Youth (April 2003).

National Academy for State Health Policy 2

w ‘VanLandeghem Karen, Curtis Debra, and Abrams
Melinda. Reasons and Strategies for Strengthening
Childhood Development Services in the Healthcare
System. (October 2002).

Milbank Quarterly &

m Gavin et al, The Use of EPSDT and Other Health
Care Services by Children Enrolled in Medicaid: The
impact of OBRA 89. 1998;76:236-47. (June)

m Sardell and Johnson. The Politics of EPSDT Policy in
the 1990s: Policy entrepreneurs, political streams, and
children's health benefits. 1998;76:186-89. (June)

Top
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DELAWARE HEALTH 5-/ 7/2 é
AND SOCIAL SERVICES

DivisioN OF
SociaL SeRVICES

TEeLEPHONE: {302)

April 8, 1996

Bonnie Coleman

EDS, Health Benefits Manager
248 Chapman Road, suite 200
Newark, DE 19702

Dear Ms Coleman:

Thank you all for your swift response in getting your staffs to the April 2 meeting
with parents of disabled children, and a special thanks to the ‘staff who attended. As you
know, disabled children is a population that Medicaid added to the waiver for the DSHP.

Most programs carved these children out of their plans, or included them as
voluntary, which we think is a serious mistake. We believe that primary and preventive
care is extremely valuable for these clients. We tiered the rate to the MCO's to guard
against adverse selection. We asked the HBM to give special attention to this group. We
all tried to make this a smooth transition, but obviously we still have a lot to do.

Many of these parents displayed great fears and concerns, some with horror

" stories. Most of the problems seem to have been caused by lack of commonsense

communication. I cannot emphasize this enough. Some problems may have been
deliberately desxgned to get parents to support HB 321, the "any willing provider” bill. If
that is the case, it is a shameful manipulation of these parents.

Whatever the cause, I heard some things that disturbed me greatly. One of these
was-a-case manager telling a-parent, "We-will-be-eutting-our-nurse-from-2-times-a week to
0, and when I come for a home visit we'll see if it should be two." That is outrageous.

At the meeting, I took full responsibility for the transition issues. Our providers
need to do their share as well. I made several commitments which we must keep.

1 No reduction in services will take place until/unless there has been an on-
site visit. Then, and only then, will this be put in writing to the parent/guardian with the

reason it is being made and the appeal process they may use to present thexr gblectxons

Mfzdmal.d&.a,sg_ma_ggers wﬂI use and have used for our "nor authonzatxon care." (Please
review Section 1.4 on Page 1.57 of the RFP.) '

P.O. Box 906 °* New Castie ® Detawase ® 19720 R
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2. Another issue is the reduction of nursing services to 4 hours per day, which
coincidentally is the amount in the basic benefit package (28 hours a week.) We have
made it clear, I thought, that if more nursing care is needed, Medicaid will pay for hours
beyond 28 per week. It seems to me that this is not getting across. Just because a plan
will only pay for 28 hours does not mean that only 28 hours can be authorized. Ifa case '
manager believes that more hours are needed, or if fewer hours represent a major
reduction from what is currently authorized, plan case managers should discuss the case
with Medicaid case managers before making final recommendations to parents. We do
not feel that huge reductions should occur precipitously. Remember, custodial care is
appropriate under Medicaid and it has been factored into your rate. Going from 35 hours
to 12 hours makes no sense. Even if Medicaid has been excessive in its prior
authorizations, we need to look at a weaning process. We don't want children to regress;
we don't want to create hardships for parents and, I repeat, the basic capitated rate
includes this consideration. Before you even send the notice listed in l(above), please talk
to a Medicaid case manager if you are considering a reductlon in hours that goes beyond
15 or 20 %. We expect judgment to be used.

Finally, Delaware Medicaid will be working with DPH, Part H and DMR to apply
for a Robert Woods Johnison grant. We will work with Dr. Sol Katz of the Krogmen
Growth Center, who has been doing Child Quest 2000 with Nemours and children in our
State. We hope to showcase our work with the MCO's and Medicaid to teach other states
how to manage care for this difficult population. This will be 2 wonderful project for
Delaware, and I hope we get the grant.

Kay Holmes will be getting all of us-chiefs and Indians together to make. this
process for disabled children go more smoothly than it has up to now. Thank you again
for your cooperation. We are all going through a learning process that I believe ultimately
will benefit our clients and all of us.

Philip P. Soulé, Sr. :
Medicaid Director red

PS/sef
cc:  Elaine Archangelo

Kay Holmes
EDS, Health Benefits Manager




DELAWARE HEALTH
AND SOGIAL SERVICES

OIVISION OF
SOCIAL SERVICES

TELEPHONE: (302)

~ January 27, 2000

Brian J. Hartman

Disabilities Law Program
Community Legal Aid Society, Inc
912 Washington Street
Wilmington, DE 19801

N &
Dear Artomney I-Lﬂ%lan:

‘This is in response to your letter dated January 20, 2000 where you requested a
policy letter clarifying the position of Delaware Medicaid with regards to the termination
or material reduction of services to Medicaid recipients, especially home health or home

care services.

Since the inception of the Medicaid Managed Care Program in 1996, we have
required that prior to the termination and/or reduction of any services, unless there is an
approved plan that calls for a reduction in care or change of service, the MCO, or one of
its Agencies (i.e.; a Home Health Agency) must conduct a face to face meeting and/or
assessment, preferably at the site the care is given, with the Medicaid recipient or a
parent. All four MCOQ's in our program at the start were aware of this requirement, and to
the best of my knowledge the remaining two MCO's, DelawareCare and First State, are

not only aware of this, but are following this process.

To your second issue, Medicaid has made it clear to the MCO's and to recipients
. using the Health Benefits Manager (HBM) Contractor that the clients should go through

the MCO appeal process before using the State appeal process. This usually gets issues
tate at the same time, or

resolved in a more efficient manner, but they can appeal to the S
any time during the process or-even wait up until 90 days after to final MCO decision to
! the clients feel that MCQ's

appeal to the State. There are issues for both sides with this;
could drag out the process and therefore not provide care for a Jong time and the MCO's

feel the clients can appeal, ask to keep the benefit, and keep MCO's providing care for
months, then loose and never payback the MCQO's.



T hope this meets your need. If not just give me a call. Iwill also copy this to Priscilla
Ruebeck at DMR as you requested. I am also-faxing copies to Mr. Chaffin of .
 DelawareCare and Mr. Bates at First State. ' :

Phil§fP. Soule, Sr.
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The Delaware Code (31 Del. C. 520) provides for j
review of hearing decisions. In order to have a review of the
decision expressed below in Court, a notice of appeal must be
.filed with the c¢lerk (Prothonotary) of the Supericr Court
within 30 days of the date of the decision. An appeal may
result in a reversal of the decision. Readers are directed to

notify the DSS Hearing Office, P.O. Box 906, New Castle, DE 19720 of any
formal in the text gorrections
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DELAWARE DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF SOCIAL SERVICES

DCIS No.:.

a'minor 5000703852

AppearanceS' Marybeth Putnick, Disabilities Law Program, Community Legal
._“¢A1d Soc1ety, Inc., Counsel for the Claimant

%, Claimant's Parent, Witness

. Donna Carroll, Clinical Social Worker, BrandyWLne School

District, Witness : o

vy

Jennifer Gimler Brady, Counsel for the First State Health
Plan : ' . o

) Tricia Strusowski, R.N., First State Health Plan, Witness
Libby Walker, R.N., Supervisor, Pre~Cert1f1catlon
Department, First State Health Plan, Wltness

248 : gsometlmes hereinafter the "claimant"), through counsel
and her parent An <u4. Opposes a March 16, 2000 decision of the First
State Health Plan (sometlmes "First State") to deny a request for in-home

speech therapy.

First State contends that it is a responsibility of the clalmant’s school
district to provide speech therapy serv1ces and not a responsxblllty of
the First State Health Plan.

The claimant contends that speech therapy is medically necessary for her,
that First State is obligated to arrange for medically necessary covered
services under the Medicaid Program, that her doctors have .expressly
prescribed speech therapy at home, and that First State may not lawfully
deny her claim for speech therapy services on grounds that the services
are part of the individualized education plan developed by her school

1 Thomas Mannis, M.D., the Medical Director for the First State Health Plan alsoé

‘attended this hearing.



‘medically necessary in addition to the school based therapy."

II

¢L November and December 1999 First State denied requests for speech

therapy for the claimant on grounds that "speech therapy for the condition
of developmental delays is not a covered benefit" and because the therapy
"is already being provided through ([the claimant's] school." [Exhibit. #

2]

On December 9, 1993, following an appeal to éhristiana Care Health Plans,

First State affirmed the denial on grounds that "the therapy is not
By notice

dated March 16, 2000, Christiana Care reaffirmed the decision. [Exhibit #
2] !
On March 29, 2000 A;Q'Q;;;Q;i*'filed a request for a Fair Hearing with the

Division of Social Services. [Exhibit # 1]

The hearing was conducted on June 12, 2000 at the Lewis Building of the
Department of Health and Social Services in New Castle.

‘This is the decision resulting from that hearing.
TIT

The Division of Social Services of the Department of Health and Social-
_srvices operates several medical assistance programs including the State
funded Chronic Renal .Diseases Program?,: the Medicaid Program under Title
XIX of the Social Security Act, the "QMB" Program’ which is a Medicare
Program that is partly funded with Medicaid Program money, and the
"Delaware Healthy Children Program"' funded by Title XXI of the Act. The

.Division derives authority for the operation of the Medicaid Program from

31 Del. C. §502(5), §503 (b), and §505 (3).

The Medicaid Program provides support for medical services received by
defined groups of low-income families and individuals. Persons who meet
income and status eligibility tests, such as age, citizenship, and
residency, may participate in -the program. Participants qualify for
payment for a wide range of medical services. '

The First State Health. Plan is a capitated’ managed care program offered
by Christiana Care Health Services to direct, .on behalf of the Division of
Social Services, benefits covered under Title XIX of the Social Security

- Act.

Al

So..0owd 7 is a third party beneficiary of a contract between First
State and the Division of Social Services.

She 1is a fqur—year—old

2 99 pel. C. §§ 7932-7935.

3 section 17300 DSSM.

. Section 18000 DSSM.

5 See 42 CFR 434.2. A capitation fee is paid by DSS to nmnagedfcare contractors "for
each recipient enrolled under a contract for the provision of medical services under
the State plan, whether or not the recipient receives the services during the period

covered by the fee.” -



' care health services to persons who receive Medicaid.

- "hildren's medical assistance program.®

.Bush Early Education Center of the Brandywine School District.

A . 5
. youngster who receives medical assistance under the DSS Disabled

«

She is diagnosed with

Jiccolingual dyspraxia, expressive and receptive language delays and

significant articulation problems. .

First State contracts with DSS to provide comprehensive prepaid managed
A purpose _of

managed care is to "stabilize the rate of growth in health care costs."”

Jurisdiction for this hearing is under §5304.3 of the Division of Social
Services Manual (DSSM). Section 5304.3 provides jurisdiction for a
hearing over an adverse decision of a Managed Care Organization.

Iv

The essential facts in this case are not in dispute. -‘The claimant resides
with her parents in . ... and receives educational services from the

She is.
enrolled in a specialized education program where she receives speech
therapy services twice a week. She is eligible to receive services for an
"extended school year." Her school speech therapy is an, educational
service covered under the Individuals with Disabilities Education Act®.
She meets the definition of a child with a disability at 20 U.S.C. §1401
(3)(A) (1) . She has a specific learning disability. :

‘;‘).rst State has denied a request for authorization of an ad-ditio'nal-weekly
sh-home speech therapy session and speech therapy services during the
months of August and September when her school is out of session.

The claimant's pediatric neurologist S. Charles Bean, M.D. has pféscribed

in-home speech therapy for her. [Exhibits # 2 and # 8] It is thought

that in-home speech therapy will improve her functional communication

skills, that it serves a different purpose from speech therapy in school,

.and that therapy in the home environment is less stressful than thersdpy

given in the claimant's school and, therefore, is more beneficial to her.
School-based speech therapy is not available to her during the months of
August and part of September. It is believed that speech therapy is

. needed during these months to prevent regression of her language skills.

According to First State, the claim was denied because the 'speech therapy
services are an educational obligation of the -claimant's school district.
It is undisputed that speech therapy is an educaticnal obligation of.the

school.

§ see §17200 DSSM. The Delaware Disabled .Children's program is analogous to the
-rogram described in the federal rule at 45 CFR 435.225. The State program requires a
evel of care determination rather than the determination, found in the federal rule;
fhat the child qualify as a disabled individual under section 1614(a) of the Social

Security Act. .
7 piamond State Health Plan, July 27, 1994, Chapter 1-1.

8 20 U.S.C. §1400 et seq.



However, the First State position that it, consequently, has ho obligation
< o arrange for speech therapy services that the school does not provide is
‘. .ot supported by the law at 42 U.S.C.A. §1396b, which provides:

(c) Treatment of educationally-related services

o . Nothing in this subchapter shall be construed as
prohibiting or restricting, or authorizing the Secretary to prohibit
or restrict, payment under subsection (@) of this section for
medical assistance for covered services furnished to a child with a
disability because such services are irncluded in ‘the . child's
individualized education program established pursuant to Part B of
~the Individuals with Disabilities Education® Act [20 U.S.C.A. §1411
et seq.] or furnished to an infant or toddler with a disability
because such services are included in the child's individualized
family service plan adopted pursuant to part H of such Act {20
‘'U.S.C.A. §1471 et seq.] . : ' '

United States Code Annotated, Title 42 §§ 1395ee to 1329,
2000 Supplementary Pamphlet, West Group. .

Since the Secretary of the United States Department of Health and Human
Services is prohibited by law from denying claims .for speech therapy
‘services under the Medicaid Program because an individual is able to
_receive those services from a school district when. the services are
educationally indicated, it follows that the Delaware Department of Health
. and Social ‘Services, the Division of Social Services, 'and the Division's,
) (L Jggnt,,,. the First State Health Plan, are likewise prohibited from denying -
e owimt  claim for medically necessary supplemental. speech therapy

et BRI et

services.
2000 decision of First State, affirming an
herapy was received at the claimant's

y services on

For this reason, the March 16,
earlier denial because speech t
school and denying a request for additional speech therap
grounds that the services are an obligation of the claimant’

district, is reversed.

s school

| %%R_\‘,Z\)(/é’;:\ __Juws 22 2000
» ING OFFICER DATE _ g

' THE FOREGOING IS THE FINAL DECISION OF THE DIVISION' OF SOCIAL SERVICES

JUN 2 2 2000

.POSTED

7”31‘ Marybeth Putkin for the Claimant =
Jennifer Gimler Brady for the First State Health Plan



DOCUMENTS FILED IN OR FOR THE PROCEEDING .

7

Exhibit # 1 is a request for a fair hearing dated March 29, 2000.

Exhibit # 2 (six pages) is a two page hearing summary of the First State
Health Plan together with four pages of speech therapy denial notices
dated November 30, 1999, December 7, 1999, December 9, 1999, and March 16,

12000.

Exhibit # 3 (four pages) 'is a photocopy of a November 30, 1999 speech
therapy evaluation of the claimant. This is offered by First State to
show the overlay between the speech therapy and educational goals for the

claimant.

Exhibit # 4 (apprbx1mately twelve pages) is an individualized education
program for the claimant. This 1is offered by First State to show the
overlay between the speech therapy and educatlonal goals for the claimant.

Exhibit # 5 (approximately 22 pages) consists of photocopies of Nurses 'N
Kids at Home, Inc. speech therapy weekly progress notes from 11/30/99 to
5/25/00. These are offered by the claimant to show progress made as a
‘result of her in-home speech therapy and to show the difference between’
at-school and in-home therapies. The latter claim is rejected because
there are no comparable .school district reports. They are admitted

pursuant to §5404 (5).

. hlblt 4 6 (three pages) is a. photocopy of a Nurses 'n Kids at Home
speech therapy progress update dated May 15, 2000. This is offered by the
claimant to show progress made as a result of her in-home speech therapy

and is admitted pursuant to §5404 (5).

Exhibit # 7 is a statement made outside the hearing by S. Charles Bean,
M.D, dated June 9, 2000 about the claimant's need for speech therapy
~services. It is offered by the claimant and is included over objection for

relevance pursuant to §5404 (5).

Exhibit # 8 (four~pages) consists of photocopies of a letter from S.
Charles Bean, M.D. dated October 28, 1999, a letter from Charles I. Scott,
Jr., M.D. dated December 2, 1999, a letter from Joseph DiSanto, M.D. dated
January 17, 2000 and a letter from Denise Yeatman dated January 21, 2000.
These are offered by the claimant in support of the position that in-home
speech therapy one day per week is medlcally necessary. They are included

pursuant to §5404 (5) DSSM.

Exhibit # 9 is a photocopy of a letter dated November 29, 1999 from Donna
Carroll to the First State Health Plan. This is included pursuant to

k"
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DELAWARE DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF SOCIAL SERVICES

Inre: '
* First State ID# 00103024(.)’501_'

Appearances: Laura J, Waterland, Esq., Community Legal Aid Society, Inc.
L , family fiiend, witness
* JoeLucea, P.T., PR.D, University of Delaware, witness .
Edward Shubert, M.P.T., Appellant’s physical therapist, witness

Jennifer Gimler Brady, Esq., Counsel for First State Health Plan '
Susan L. Riccardi, M.D., Medical Director for First State Health Plan, witness
for First State Health Plan o
Joyce Harvey, RN., Case Manager for First State Health Plan,
© Witness for First State Health Plan

L

s A . 1 (sometimes hereinafter "Appellant"), through counsel, Laura J, Waterland,
Esq., opposes'a decision of First State Health Plan (“First State™), acting for the Delaware
Medical Assistance Program ("DMAP”), to reduce her physical therapy services from twice per
week to once per week, for treatment of symiptoms and conditions associated with amyotrophic
lateral sclerosis (“ALS”). , . ' :

! Amyotrophic later sclerosis, also know as Lou Gehrig’s disease, is a serious neurologic disease that results from
the progressive degeneration of the motor neurons. www.medical-dictionary.com.




Specifically, First State contends that. the reqﬁested services, a twice per week visit from
the physical therapist, fails to meet the following medical necessity guidelines;

beneficiary; and . .
* Be sufficient in the amount, scope and duration to Teasonably achieve its purpose.

H..

—.physical therapy services from tWice per week to-once per-week citing only that the physical

- therapy notes réfiect that the patient is at her maximum level of functioning with no significant

Improvement noted.

On March 20, 2001 the Appellant requested a State Fair Hearing. (Exhibit 1) While.First
State’s Fajr Hearing Summary notes that benefits have continued, testimony provided by Edward
Shubert, MPT, Appella.nt’s physical therapist, indicates that benefits have been reduced to once
per week. :

8, 2001.

The hearing was conducted on June 3, 2001 in New Castle, Delaware. This is the
decision resulting from that hearing. :

m

By: letter dated December 20, 2000 (Exhibit 1), Eirst..State-<-reduced~-thejAppella}nth"' S



Jurisdiction for this hearing is pursuant to §5304 and §5304.3 of the Division of Social
Services Manual (DSSM). Under §5304:

At the time of the hearing, A . Was a fifty two-year-old female with a diagnosis
of ALS. It is the opinion of her primary care physician and that of her physical therapist that
‘twice per week physical therapy is the appropriate level of care for Ms: _ (See, Exhibit 7).

After evaluating pfogress notes prepared by the physical therapist as well as physician
notes, First State determined that a reduction to one session per week of physical therapy was

Timeliness of Request for State F air Hearing

*See 42 CFR 434.2. A capitation fee is paid by DSS to managed care contréctors “for each recipient enrolled under
" @ confract for the provision of medical services under the State plan, whether or not the recipient receives the
services during the period covered by the fee."




authorized by regulation. First State cites 42 CF.R. § 431.221(d), as adopted in Delaware Socia]
Services Policy Manual ("DSSM™) §5305 (2) as authority for their contention that the filing of
the request for a fair hearing in this case was untimely. 42 C.F.R. § 431.221(d) sets forth that,

“The agency must allow the applicant or recipient a reasonable time, not to exceed
90 days from the date that notice of the action is mailed, to request a hearing.”

Moreover, DSSM § 5305(2) states that,

“When a request for a hearing is not filed within 90 days of the date notice of an

action is given, the hearing officer Is without jurisdiction. to hear an-appeal and the -~~~

+ * time for taking an appeéal will not beenlarged®  --

‘Hearing, Finally, First State notes in their post-hearing Papers dated June 19, 2001, that:

“The federal and state regulations relating to the time period for re.quesﬁﬁg a fair
hearing do not take into account a Medicaid managed care organization’s internal
appeal process in any fash.ion. Significantly, the federal regulation predates

First State is mistaken as to its interpretation of the law. First State is correct that federa]
regulation predates Medicaid managed care and has not been amended. This fact does not,
however, mandate that as such, federa]l regulations have not taken into account an MCO’s




would appear that by not moving to amend the legislation, especially in light of their knowledge
of managed care internal review procedures, to include language relating to both initial decisions
and subsequent decisions, that federal legislators believed the law, as written, adequately
protected the rights of the members. The same analysis holds true for the drafters of the
Delaware fair hearing procedures. '

In addition, in a January 27, 2000 response to an inquiry by Brian Hartman of the
Disabilities Law Program, Community Legal Aid Society, Inc. (Exhibit 1), Philip P. Soule, Sr.,
Deputy Director/Medicaid set forth the Division of Social Services policy on the 90 day rule,

. . “...Medicaid has made it clear to-the MCO’s and t5 Tecipients using the Health

: Benefits Manager (HBM) Contractor that the clients should go through the MCO
appeal process before using the State Appeal process. This usually gets issues
resolved in a more efficient manner, but they can appeal to the State at the same
time, or any time during the process or even wajt until 90 days after to (sic) final

MCO decision to appeal to the State.” (Emphasis added).

This language clearly indicates that it is the policy of the DMAP to allow requests for
State fair hearings after conclusion of the MCO intemal review process has been completed,
subject to the-90-day rule. The language is also consistent with both federal and state law, as
indicated above, in that the plain meaning of the federal and state law both allow for requesting a
hearing within 90 days of an action.

: - First State admits that under the DMAP the Delaware Health and Social Services’

Division of Social Services (“DSS”) is the party responsible for setting Medicaid policy,
however, they argue that DSS’s interpretation of the 90-day rule is erroneous. As an agent of the
DSS for purposes of carrying out the Medicaid program, First State is bound by the policies and
- regulations promulgated by DSS, until such time that those policies and regulations are found, by
a court of competent jurisdiction, to be inconsistent with either federal or state law.

To maintain that First State’s internal process has absolutely nothing to do with the fair _
hearing process is ludicrous, at best, As written, but not as interpreted by First State, the current

. With respect to the mandates of 42 CFR. § 431.221(d) and DSSM § 5305(2), this
hearing officer finds that the 90-day rule attaches to the Second denial notice dated March 9,
2001 and not the December 20, 2000 "Service Denial." Therefore, the Appellant’s request for a
State Fair Hearing dated March 20, 2001, is within the statutorily mandated 90-day period. As
such, First State’s Motion to Dismiss the request for a State Fair Hearing is denied.




Defective Notice

One of the fundamental principles governing the DMAP is that beneficiaries must receive
adequate notice of the termination or reduction of benefits. (See, Ortiz v. Eichler, 794 F.2d 889
(3" Cir.1986); DSSM § 5301. The requirements for an adequate notice have been clearly
established: : a

The guiding principle shall be that the notice must contain any information
needed for the claimant to determine from the notice alone the accuracy of the
. ... 8genCy's iutended action. At.a minimum, these notices shall 1) indicate the action
-~ —to be-taken; 2) provide citation(s) 5 the regulation(s) supporting the action to be
taken; 3) provide 2 détailed individualized explanation of the reason(s) for the
.action being- taken which includes, in terms comprehensible to the claimant, an
explanation of why the action is being taken and, if the action is being taken
because of the claimant's failure to perform an act required by a regulation, an
explanation of what the claimant was required by the regulation to do and why his
or her actions failed to meet this standard. y :

Ortiz v. Eichler, C.A. No. 84-16 MMS, order (D. Del.August 16, 1985), aff'd, Ortiz v.
Eichler, 794 F.2d at 892, 896, :

The December 20, 2000 notice fails to meet the requirement of providing a citation to any
regulatory support for its' decision to reduce physical therapy services. First State argues in
conclusory fashion that the "Member's contentions regarding alleged deficiencies in the notice
letters provided by First State should be rejected outright" and that the letters (of reduction)
"comply with the criteria required of such letters, as set forth in the relevant federal and state
regulations”. First State then proceeds to interject a subjective comprehension test into the
requirements, stating that, "the letters submitted on behalf of the Member in connection with her
appeal demonstrate that the Member understood both the nature of and basis for First State's
decision" and attempts to bootstrap an otherwise defective notice into one that is consistent with
the mandates of both federal and state regulations. :

The court, in Weaver v. Colorado Department of Social Services, 791 P.2d 1230, 1233, -
sets forth that if there is a requirement that an administrative notice make reference to specific
regulation(s) involved in making their determination, a notice that fails to comply with such a
requirement renders the notice ineffective, even if the interested party participates in the hearing.
(Citations omitted). In addition, the court noted that, “The constitutional adequacy of a pre-
denial notice cannot be tested on .a subjective basis; its validity for due process purposes is
dependent upon its adequacy in providing the necessary information to a reasonable person. /d.

In this case, First State's December 20, 2000 letter is entitled "Service Denial." The text
of the letter goes on to state, that the reason they are denying physical therapy 1 time per week is



that, "a review of the physical therapy progress notes reflect the patient to be at her maximum
level of functioning with no significant improvement noted.” The letter further adds, First State
Health Plan will continue to authorize physical therapy 1 time per week to evaluate and maintain

Importantly, there is no citation to any regulation, but merely a conclusory sentence
stating that, "Therefore, First State Health Plan will not pay for physical therapy 1 time per week
due to not being medically necessary.” It is not until the March 9, 2001 letter, upholding the
initial reduction in services, that First State, for the first time, sets forth a citation to the medical

" necessity guidelines it has allegedly relied upon in reducing services.

cineiion ooy, It.is fmportant to note that First State- maintains that ®is”action is ot 'a

" reduction of-service-case;” not withstanding that the practical and logical effect of the "Service

Denial" letter of December 20, 2000 is to reduce the Appellaiit's physical "therapy (especially
Passive stretching) from twice per week to once per week. First State does not dispute that the
Member needs and benefits from some forms of physical therapy services including passive
stretching, but states that, "the sole issue presented by this fair hearing is who is. the most
appropriate provider of the services." (Exhibit 10). That language, provided in First State's letter
of June 19, 2001, isnot a reasonable or even logical interpretation of their "Service Denial" letter

- of December 20, 2000. This is especially true in light of the testimony by First State's Medical

Director, that passive stretching exercises are indicated and that a home health aide is not
allowed to perform these services. The crux of First State's testimony and position is that the
Appellant's husband should be performing the passive stretching exercises on his wife in lieu of
the physical therapist. By making this statement, First State admits that the reason given for the
"Service Denial" on December 20, 2000, is not accurate. By their own testimony, it is not that
physical therapy services are not medically necessary, as indicated in the "Service Denial,"” but a
question of who will provide those services. .

The Department of Health and Social Services (“DHSS™), and thus First State as agent
for DHSS, are under an order of the United States District Court for the District of Delaware,
which prohibits DHSS from denying federal public assistance without providing adequate notice
of the action the agency proposes to take. (See, Ortiz v. Eichler, 794 F.2d 889 (3™ Cir.1986)). _
(Emphasis added), ' ' »

Appellant to determine from the notice alone, the accuracy or validity of the agencies intended

~ action. The benefit of citing-to the authority, whether it be a regulation, policy or otherwise, is

that a beneficiary can review the source of the authority and determine whether the authority has
been correctly applied. Requiring a reference to the authority supports the guiding principle
identified in Oriz, supra, that the notice provide enough information for the beneficiary to
determine the accuracy of the decision from the notice alone.



Since the notice in this case did not comply with the constitutional or regulatory
standards for such notices, First State had no authority to reduce Appellant’s physical therapy

services.

VIIL

Necessity of Face-to-Face Assessment ‘

Appellant maintains that as a condition precedent to termination or reduction of services,
the MCO is required to conduct a timely face-to-face assessment of the patient. They base this
contention on the January 27, 2000 Medicaid Policy Letter attached as Exhibit "A" to Exhibit 1,
This letter, in pertinent part, states: .

we L the MCO; or vrie of its Agencies (i.e.; a Home Health Agenqy) must conduct a
face to face meeting and/or assessment, preferably at the site the care is given,
with the Medicaid recipient or a parent." (Emphasis added)

Appellant reads into this policy letter a requirement that is not present. Appellant asserts,
through her post-hearing letter of July 12, 2001 (Exhibit 11), that an MCO or one of its Agencies
be directed to perform an assessment of the appropriateness of a reduction in services. The
policy does not require this action, only that a face-to-face assessment take place. In this case, the
. Physical Therapist, Ed Shubert, MPT, was providing regular and timely assessments of the

Appellant. While First State may not have properly utilized those assessments, which is a
separate issue, there is no question that a timely face-to-face assessment has been performed,

IX.

Failure to Make a Prima Facje Case

Next, Appellant maintains that First State has failed to establish that there was a change
in the Member's medical condition or needs prior to reducing the Member's physical therapy
. authorization to one visit per week. This contention defies the nature of the ALS disease process
as well as the position and acknowledgement by the Appellant that the Appellant's condition has,
in fact, deteriorated (which is ongoing and part of the disease process). In fact, while Appellants
 mnaintain that in order, "To Justify termihation of benefits, the MCO generally ‘must rely on a
change in the law or in the Appellant's improved medical condition," (Emphasis added) this

reading is inconsistent with the requirements under the law. ~

The basis for the rule, which requires that Medicaid benefits can not be terminated or
reduced absent a demonstration of a change in circumstances or other good cause (See, Collins
V. Eichler, C.A. Mo. 90A-JL2 (Del.Super.1991)(Emphasis added), is the protection of the
Appellant's property interest in medical care from arbitrary decisions by the state Medicaid
offices and their agents. In this case, there is a clear and undisputed change in the Appellant's
medical condition, although her treatment goals and needs may not have changed. Since it is
admitted by Appellant that her disease process necessarily includes a maturally occurring



deterioration, and that in fact, her condition has changed since the original authorization for twice
per week physical therapy services, First State has met its burden of proving that there was a
change in circumstances. )

While the burden of proof issue may have been met with respect to the change in
circumstances, the analysis is not complete. First State must also show how they arrived at the
conclusion that the services originally authorized for the Appellant are no longer medically
necessary. This they cannot do.

Im'tially it must be noted that First State objected to the introduction of the Appellant’s
Home Health Certification and Plan of Care records dating back to July 2000 (Exhibit 7) and a
packet of other medical records, including VNA Therapist Daily Report of Visit sheets -and

_ Christiana Care Visiting Nurse Association Physical Therapy Visit Notes dating back to October
--1999.(Bxhibit-8). -First State maintains that-this is the first time they-have seen-these records: and-

that these records were not utilized in making the initial reduction determination. Specifically,
First State cites their denial letter of Decémber 20, 2000, which-states, “Please be sure to give us
al of the information you have to support your appeal. When you write, please send copies of all
letters, medical records or forms to us to help solve any problems and evaluate your appeal”, to
support their objection to the introduction of these documents. That objection is over-ruled. '

The fact that First State maintains this is the first time they have seen these documents is
beyond belief. These documents, prepared by agencies performing therapy and on-going
assessments of the Appellant for First State, and integral to the care and management of the
Appellant, would have had to have been both in the possession of First State and reviewed in
order to make the determination to reduce physical therapy benefits to the Appellant. These
records served as the basis for continued authorization of service up until the time services were
reduced to once per week.

" Dr. Riccardi, Medical Director for First State and also a licensed physical therapist,
testified that the purpose of physical therapy was to maintain the patient’s function, position and
comfort, and to prevent further loses. She states that her review of the progress notes, physician
notes (Exhibits 2 & 3) and her general knowledge of the disease lead to her conclusion that once
per week physical therapy, including passive range of motion and passive stretching were ’
indicated. While there is no question that the Appellant has, over time, continued to deteriorate,

the treating physical therapist and her primary care phiysician beth certified that twice per week

physical therapy was the appropriate course of treatment. While the primary care physician did
not see the patient regularly, he was continuously provided with progress notes from the physical
therapist, the very same documents that First State maintains that they saw for the first time at

" the hearing. Moreover, the Appellant’s treatment goals did not change over time, they were and

continue to be maintenance related, as no improvement is expected. Dr. Riccardi testified that
she never examined the Appellant. -

At a minimum, “due process requires that government officials refrain from acting in an

. irrational, arbitrary or capricious manner.” (Mayer v. Wing, 922 F.Supp. 902, 911 (S.D. New

York 1996). Here, the Appellant received a notice to reduce her physical therapy benefits while



in a worse condition then when benefits were initially authorized, and was provided with no
explanation of why she was assessed differently this time. The question here remains; based
upon what information did First State determine that benefits were no longer necessary to the
extent previously provided. Information that became available afer the initial determination is
irrelevant in deciding whether the initial denial notice complied with the mandates of due

process. A review of this information md1cates that First State’s decision is not consistent with

the requirements of due process.

Here, it is admitted by all parties that the Appellant’s condition has worsened since the
time of the initial anthorization for twice per week physical therapy services. It is also admitted
by First State that passive stretching is indicated in this case, so as to prevent further contractures
and to minimize muscle spasticity. Finally, it is sﬁpulated that a Home Health Aide is not

. permitted to perform passive stretching on the Appellant. First State maintains that Ed Shubert,.

.- the Appellant’s-physical -therapist, -should-have instructed the-Appellant’s husband-on ‘passive -

stretching techniques to be performed under his indirect supervision so as to:alleviate the need
for First State to provide a physical therapist more than once per week. As such, First State is
maintaining that the physical therapy services that they reduced in their letter of December 20,
2000 (Exhibit 9) are actually necessary, only not to the extent previously emjoyed by the
Appellant, as they believe an unskilled and unlicensed party can provide the appropriate level of
service. They further maintain that this result is based upon an analysis of the Appellant’s
medical records. These records indicate that there is no change in the treatment plan for the
Appellant based upon the physical therapist and primary care physician’s notes and orders.
Because these medical records do not indicate that a change in services is indicated and First
State failed to produce any documentation whatsoever upon which they relied in making their
" determination, it would appear that First State’s decision to reduce physical therapy benefits was
“both arbitrary and irrational. -

 The court in Eichler v. Collins,supra, noted that,

“... it is clear that in administrative héarings a finder of fact must give more
weight to evidence from treating physicians than to evidence from reviewing
physicians, ... .” (Emphasis added).

In this case, the progress notes and physician notes First State should have relied upon show no
change in treatment plan or goals of therapy that would justify First State’s reduction of physical
therapy benefits to the Appellant. - Due process demands that decisions affecting government
benefits be made according to “ascertainable standards” that are applied in a rational and
consistent manner. Mayer v. Wing, supra at 911. Here, there are simply no ascertainable
standards articulated by First State. :

A review of the testimony and documentary evidence dictates that First State has failed to
provide a reasonable or rational basis for its’ decision to deny authorization for payment for
twice per week physical therapy services. Since First State’s decision to reduce physical therapy
benefits to once per week does not comply with the protections afforded under due process the
decision to reduce authorization to once per week physical therapy is not sustained on the record.

10
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For these reasons, the decision of First State to deny authorization for payment of twice
per week physical therapy services for A: . ___.is REVERSED.

¢

MICHAEL L. STE
HEARING OFFICER

Date: September 7, 2001

~ THE FOREGOING IS.THE FINAL DECISION OF THE DIVISION.OF SOCIAL SERVICES - -— .

'S

SEP7 2 2001
POSTED

MLS/vmd

cc: Jennifer Gimler Brady, Esq., for First State
Laura J. Waterland, Esq., counsel for A
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EXHIBITS FILED IN OR FOR THE PROCEEDING

EXHIBIT #1 ~ Memorandum of Points and Authorities in Opposition to Reduction of Denial of
Twice-Weekly Physical Therapy Services, consisting of 30 pages, dated June 5, 2001.

EXHIBIT #2 — Copy of Appellant’s medical records consisting of 22 pages, by facsimile
transmission dated December 12, 2000.

EXHIBIT #3 — Copy of Appellant’s medical records consisting of 12 pages, by facsimile
transmission dated January 31, 2001.

. EXHIBIT #4 — Copy. of Appellant’s medlcal records (progress record) consisting. of two. (2)

"""""" - pages from: Dr ‘Bean:— - ———
&

!

EXHIBIT #5 ~ Copy of one page letter from primary care physician, Khaja Yezdani, M.D., dated
February 2, 2001.

EXHIBIT #6 — Copy of Case Management Worksheet comsisting of 12 pages.

EXHIBIT #7 — Copy of multiple Home Health Certification and Plan of Care documents,
cons1stmg of 14 pages. .

EXHIBIT #8 — Copy of VNA Therapist Daily Report of Visit and other medical records,
consisting of 16 pages.

. EXHIBIT #9 — First State Fair Hearing Summary consisting of ten (10) pages dated April 6,
2001. This is admitted-as a business record puxsuant to s. 5312 of the Division of Soclal

Services.

EXHIBIT #10 — Copy of post-heering argument by First State in reply to Memorandum of Points
and Authorities in Opposition to Reduction of Denial of Twice-Weekly Physical Therapy
Services, dated June 19, 2001. .

EXHIBIT #11 — Copy of reply by Appellant to post—heahng argument by First State in reply to -
Memorandum of Points and Authorities in Opposition to Reduction of Denial of Twme-Weekly

Physical Therapy Services, dated July 12,2001.
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e

This it an appeal by the Claimant from a “fair hearing’ decision of the
Departmentof Fealth and Social Services denying Medicaid benefits for orthodontic
treatment.of a 'rni nor ’( hild, Because the pr()c';eclL;mI due protess. req-t"tﬁ'('-:ifl':c“ﬂﬁ" for. .
. hotice and a fair hcarmg, were nol. mcl, the dcotmon of the hc(umg, omcu musgt be
 reverse d and thifs niather- 1cmanded for the fair ]'chUll’lg mqmrod as a mattel of lch

_ L BACKGROUND ‘

B L  ,moterofC L. - contaciﬁ}dlthe Be.law‘g.:re H@aﬁlﬂ’l A ainds
%uaf Services (hc1emaftel “DHSS™) chn]c concm ned that hc1 Eia.u'g‘hiol maﬂy néed
orthodontic treatment. c L.v s chg]bie for Medicaid benefits: She was
refetred for-an evaluation by thc chmc s dcnust to an or Lhodonust Dr. Robert K1dd
Dr. Kidd examined C - Loolc X~1 cxys,, amd made moﬁis of her teeth. Dr. Klddhcn
determined that C -~ . needed orthodonuo meatment zmd concluded that th1s :
" treatment was necessary to avo1d future skelctal probl ems. He cha.gnosod a Class 1
maloccluqion However ‘state guidelines require-orthodontic. treatment only When
mod]mlly necessary to oonect a “handmappmg” mealocclusion:’ ‘

On July ]6 2002 B L . _ recewed aletter from DHSS denymg beneﬂts
| fm C1'ys'c'11 doolarmg that her oondmon was ne\ﬂ‘hm handica.ppmg 1nor heal’ch
_ threatenmg. Ms. Lot i, lequssted a second 1r;czependent consuliatlon Upon her

1~equest; D.I-ISS. sentCi - + s records, X-—ray; aﬂd faoldsto anoihel orthodonmst Dr

1 DEADC40 800 108, § 5124(2)(b) (WBSTLAW) (1990) The Ear lyPerzodzc Screenmg,
Diagnosis, and Tr. eazmemf Manual (heremafter “EPSDTM"); See also 42 C E.R. § 441.56 (1984)

2
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Stephan:ue Steidkel. Dr. Steckel didnet gxamine C but basedhcr d1agnos1s on the

informatiot promdcd by Dr. Kldd ~She- concurred w1th Dr Iudd’s evaluauon of 2

Class 1 malséelusion: - L 3 P |
On March 25, 2002 a second letter denymg orthodonnc treatmen’c for C*

‘Was sent by DHSSto B, L . . This letter stated, denlal was based on fziﬂuie fo

fall \mthm MCleald orthodcntlcaguldclmes .@f handlcnapplng orhealth threatenma

Ms. L. . ﬁled areqnes’c For a ‘fanheanng om, June 20, 2002 Aheanng was set

forAugustl6 Q00257 T e Y et e
DHSS madea Mo‘non for Suncmaly Judgment onAugust 1, 2002 for faﬂure of |

; show causefha:t shes was ;hed by»the agency s acnon because no

: beneﬁts had been conferred and then:removed Themctlonwas demedby the Hearmg
O A oustfz 7002 DHSS ﬁledfaMen@nchlsmss 'I']:us monon Was also

B JIQ‘ ~;,r- _4 5.7'12&,

demed by the! Hcanno @ﬁcer

{he‘“'"uaust 16 20@3 hearmg nelther DI- Kldd nor Dr:’ Steckel were PT@Sem

or avaﬂable for crossenannnanon ermqmry by Ms L
attemptedtc present ferlargumentthat |

. tra:uscnptmdlcates that each timeé Ms.Li;
CCesls tleannent was mechcally nebessary she ‘Was m‘cermpted and her concern..

d1srmssed . e :
DHSS contends that the procedural defects of no‘nce are outwelghed by the - -

fact that orthodontic treatrent would be denied whether or not proper notice was

given and that the “fair hearing’ fully explains all denial of benefits and thatno harm -

has been done in that treatment has not begun.

3.

Inaddmon, theheanng. b
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/\ F | na] dcma] of bcncﬁtq was issued by the I—Ieaun;, Officer on Auz,us't‘zz
‘ 9()()? mtmg (.h’tL qmoe noﬁ.hm D Kldd nor-Bi, Steckel founc! that the-Clajmant. lmd

a Imnd:wppm;:, maloc,c,lw ron i smc,(, lhc, Claimant did not-offer Gl()bleb{]‘)L.Lly or

: m( Lmonmlcvxdonce'frompz ofcwmmlsto contr adict these ﬁndmg,s the covc,mg,cv\um
b

dcmu,d Ihl.s appcalfollows AL e e
R STANBARDOFREVEEW T
' ‘ho De awzue Soc1zﬂ Servrces Manual (hereinatterth SSM”) Sc,puelg 5405(5)

B pr o\ndcq tha the d@oi&l(m sf the Titaring Officer s the fi nal demsmn of DEISS. T:at

, _dccmon 19 sub]eoi 10 )uchcml review pm guant to 3]. Del. C. § 520, The statute

s
E R e .~ S ey

310’\’1(]09 FrE e R BT B G B L

Any ch13 plicart for or Lwiplem of pubhcassxstan o hen efits unde] this chapter

. - Chapter 6 of thistitle againstwhom an administr ative hearmg ‘decision has

.2ibeen. dpcndcd may appeal such decigion to te Supenor Cotrt if the decision -

"~ would result in financial harm 1o ‘the appellant. The appeal shall be filed
“within 30 days of the day of the final administrative decision. The appeal shall

.. beopt the record w1thout a trial de novo. The Court shail decide.all relevant
quesi*ibiis 54 a1l other inatfers involved, and shall sustain any factual findings

. §f the: admitigtrative hearing decision that are supported by substantial

.evidence on the record as 2 whole. The notice of the appeal and. all other

‘matters regulatmg the -appeal -shall be i the form and accordmg to. the "

S TP ocedum a8 shall be provided by the mles of ‘che Superior Cott:

. The ,{gpp;qpﬂate'standard of reyiew is whéther the decision of the H@aring :

i
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Officer is supp orted by substanﬁal ewdcnca and free of legal error.” The Superior

Court reviews the de novo apphcatlon of the Taw by DHSS m. determining the

qualifications of the apphcant Fo asistance throuz,h the Medicajd program,” } Ifthe
procedurs of ehgfbﬂlty determmatlon is legal the-Court proceeds to.the queshon of
. qufficiency of the cv1dence to support the decxsmn“ Thus, the analysis begms w1th |
arewew of the procedure apph od in making e detemnatton of-eligibility | before :

y subs’cam:lve ewdence .'LS analyzeds In It fEvIEws: the Gomrt shall declde all

' rclevant questlons and ma.tters mvolve&

of the. Heanng Ofﬁcer that are supported by substantlal evidence: in the,reoord as, al"

~ whole.” & ’_Ehls Com‘tmay not remaﬁd on appeal a case ‘broughtto it u:nder 3 1 DeZ C’ .
§ 520 for further ﬁndmgs as ’che sta’cute does not grant’the Gourt that powsr '

.2 Bowden v. Delaware Department of Hedlth and Soczal Servzée; “Division of Social

Services, 1993 WL390480 at *2 (Del. Super Ct. 1993) o SR Pt

'3 Id. ..
_ 4 Id See élso, Zdziech.v. Delaware Department of Health and ;Social Services, 2000 WL
. 1211562, at *2 (Del. Super. Ct. 2000). . . ' :

5 ,
§ Dean'v. DelawareDepartment ofHealth and Soczal Sewices,.2000 WI 33201237, 2t *3
(Del. Super Ct. 2000). )
T
B Collins v. Eichler, 1991 WL 53447, at *4 (Del. Super. Ct. '1991).

5

T Contwill: sustain. anyfactual findings



L . DHSS
(12A-09-002 HDR
Fohruary 25, 2004

II, DISCUSSION

T hc M ccllcmd progs am was ‘established in 196 5 to ]3r0v1de ]‘odu cll fundsio help

the ncc;cly ;my for thc.tr modxcal treatment.’ . The feder 'LI govm nmcm <;hams ﬂw cost * -

of Mc(hccud wnh suum tiat: clu,i Lo pd,ﬂ.wqmlo in Lhoprogl am 19 Ty return forfederal
- fu ncLs, e sLaLc mist oompiy with ¢ qun cmcms, 1mposed by TltleXIX of ﬂuc Social
. %cmul(y Ad 42 [7.8.C: §§ 1396~ ]3961 It To be vahd and enfcn cmblc, the state”

eri (:c,x‘x:ai st oot iply with the fedex al: ehgﬂnhty gu1dehnes

'-'3'ﬂ"1361ﬂwa1‘0, the M&dicmdo progiam i8 gener al]y 0\161 qcen by DHSS.™

- Dela avirare has 0ptod 1o pmrhmpa.tem the, Supplemcnta] Securlt"y Ih cofie for the Aged s
- 'B]md and Dlmblc,c (hcmma,ﬁer “SST”) and oﬂ"ms addxtiona] oovemge u:ncler an. -
puonal categén mally ncedy,pl cmsmn Under th1s pioglam, mdw:duals who
quahfy or 1ccc1ve SSI are auiomaucally ¢l glble fm Mechcmd while Gther apphcamé'

" must meet adcht]onal state and federal 1cqu11emcms Tlﬂc XX of the Soc1al'

- Security Actalso requires pa1*t101p atmg states to prow ide ea11y and periodic screening,

" Deam, 2000 WL 33201237, st v

woord ' A ’
- . Id‘ e

7]

‘.3»'.,Id. -

{4 Id' . |

5
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i IOl

dlamOS].S and treamnent, to eholble individuals under the. aere.of 21 years.. 18 Thls is _
lcnown as the Early Penodle 'Scteening; DIB.O‘EOSlS and Treatment Program.
¢ ‘EPSDT )- Remllatlons of the Umted’ States Department of. Heall:h Bdncation and
| Welfare (HEW) promulgated e e US.C: §: 1396(2)4)(B) require, thati_;;;
, parhmpatmg srates estahhsh an adrmmstratrve miechanismsto :Ldentrfy avaulable .‘
sereenmg and dragnosm faeﬂmes il to agstite ehgrble children:- reeeiye EPSDT

serwees Under the EPSDT program, chlldren: ate ! screenednfor o mechcal._-'_,_

abnormahtres by phys1cal exammatrons and b battery of speclﬁad medical fests,®

S .
Any problems detected by ‘the screenmv are then treated underihe'EPSDT program ;

by eifher the exammmv ph§sreran or by ofher participating dostors’ . The Ffedera,l -

gmdehnes for admmstenhé thJs program are set forthin-42 C.FR. §441.56. These

delmes reqmre DI—ISS ’ro provrde upori requesr, periodic comprehenswe child, .
health . asseesments 0 ehglhle EPSDT recrp:tents 20" This. screenmg consists. of .-
regularlytscheduled‘examma’aons and evaluatlons of general physmal and mental.l_f_ :

health glowth development “and nutn’aonal Status of mfants chlldren and youth 2 s

Aé Philadelphia Pl’elfare]lights Organization.v. Shapp, 602.F.2d 1114, 1116 (3d Clr 1979).
v at112l22. | S

B |

¥ Id at1116. .

‘2 42CFR at § 441.56(b)(1).

I

P 7 A
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creates lbc m)my and a5 such, B _L" L, 0N belmlf on her daughter c ., has

_ mndm;, s ch;ﬂ]c.n ge the denial-of orf thodomlc tn emnem DHSS also conicnds that

the: v;olaLson of pr oeedural and qubmanu\/c due. p1 occgq m lis dennl of bcncth le,Ltcl 3 e ‘

o to. Ms i j: e w@ncxac;mcdwd lhmug,rh Lhc mp}'umtlon of the Jcasons for demal v

dmmg dm‘h’cfm Lng Hewcvcr dcooudmg o Goldberg, v Kclly a ‘f'ur hc'umg, aﬂcr'-

the '101 doidshot '\Jtef fheresult-and the vmlatmns of duc pt ocess are not 161’!16(116(] B

 Pfockdiif al fme Process TeqUires 1 notlce to be both adequate amd umely Thc o

leivk

feder af 1c,gul'mon<:*1 egar dmg the 1equu,emcnts fo1 1 otice ar g %t foth m 42 CF I‘ R g

431 2067 The State’ wgulﬂi.mns for. Mechcmd are Found 111 DSSM Section 5300 ’

Accm dmg fo the federal: mgulatxom the. agency, 1 mus‘c mfomn eve1y apphcam of

. "‘;' > {JU dad S
ecl‘p‘leﬂt i Wt mng of, "any action-4 aﬂ" ecting th or. he1 clamn or When an 1nchv1dua.1

‘rece'wes an adve1se determination. - by the, siate wnh regard to pre—admxssmn-'

smeemng;3 “This hotice must mclude the1easonsfor the mtended actlon, the spemﬁc' t

"regtﬂaao’ﬁé “that suppmrt it,.ior the federal or state law that requn&e the action®
- Addifi pmal}y, proper .nopg,e.must mclude an explanatlon of the 1nd1v1dua1’s right to
requet an. evidentiary hearihg.;..f one s avaﬂable org state agency heanng % The

state regulatxo ns add thatthe a gcncy s notice m st also contain the method by which

)‘.”’.\ e

5 Goldberg; 397 8t %61,
" 42 CFR § 431:206(c)(2)&(4) (1993).
3 42CFR § 1 210(b)8-(c) (1992)
% 1, at § 431.210(0)(1).
10



7 ..-v.DHSS
02A-09-002 HDR

(s)he may Tequest a fa,]I hearmg and a statement that (s)he' mey be zepresented by

counsel ot a.nothel person Wnttennotlce st adequately describe whatactionthe. -
agency.: mtends to take the :reas

, reg‘ulaﬁons supportmg each action, and an ex;

ons for the mfende’él'agenoy action, the.specific.”
'planauon o the individual Tight 10

. 4 AURR RV ¢ PO

' request.a, falr -hearing’. B

.‘,g.f T el

A

- ofice, n addmen to bemg adequaie,

XU

e}uﬁed ma:ll at iehst e days pafore thedate of actien.. . . .
iid e eHRssHve This tem da:y n@nce s, .

ruét lgo betirhely:? The state of Jocal -4 .

‘agency st mall anouce by c

UHTEIET S BT M e
Lend

mtended éhange W

or teny GayS; before ;

to permlt a11 partles 0. have adequate preparanon Gf-the Ease.”

Allnotlces must contam m}eﬁanonneededbyme cla’amaﬂt t0 deteeirem: o ,_. .

the noﬁce alone the, accuracy of the DlVlSlOIl 8 actlon ‘ot infsnded: actlon #2 At.ai-

minimnm all notices must mdlcate the proposed aC'tlon"to betaken, mcludmg demal\,.-. b
of benefits; provide C c1tahon(s) to’ the regulatlon(s '

and provide & detaﬂed md.w1duahzed explanatmn §f thie

) supportmg the action bemg taken, o

cemwen e aR

o i 00
% pSsMat§ 5301(1).
3 4 CFR § 431.211; DSSMt § 5301(2).

® 43 CFR at§431211; DSSMat §§ 5302(2), 5311.

4  DSSMat § 5311

2 DISMat § 5301(4).
11




L . . wDHSS

L D2A-09-002 HDR

Fehruary 25,2004

Laken." This includes, in terms comprehensible to-the claimant, an explanationofi

why 1 he actiGn s, bem g Lalcenb, and if. ibe ae’rmn 1s bem g, mken bc eﬂ use of the

- plai nmm ¢ Tailer eto performau aety cquu ed, by Lhe regulaimn m c,\pla l'ld( fon of wl 1l

T

the ol il wamoquu ek by th(gu,w lation Lo, do d.l'ld why hl.s 01 hm Aeuons l biled to

: '."' st

meet this sMndcud"" -l;,"a o '
- DEISS mcumams that these F edeud and amie n o’c1oe 1equ1rements donot apply

o G e » betause the,declslon 810 Whe‘cher ot not the Clalmant is enuﬂed

.*“,' R ri"'(u B

to or Lb Gdontic ser v:eeq is; notan acuon” that’m i gge1s the notlce 1equ11 ei'nent DHSS

concédes that the notige: reg wir omean were not glven and {hat tfne Claiman’t Wwas

-,IJA

entitled. 10 a “fair hea.nng v RH %S-%mports its contentxon that dema“[ of EPSDT

SRGSTT Yie g akg o

01*Lhed Bitic: serviees 1s not an, 'Leuon by clfmnmg that ib.ts demal was 11o’c a chalienge

" 'I(‘ o . S

to the 1ee1p1e11t’s Medmaad ehg1b1hty, raihel only a ﬁndmg that 6 indtvidial

h servmes sought were notmedmally neeessax y w1thm the moa.nmg of state and federal

‘L R T
.

' law Predan . .
In Mczher 1z Whi le, Pennsylvama argued that i"oster ch11dren weré fiotentitled

0 nohee when federal beneﬁts were demed because stai:e benefits automa’clcally
kICked in and the children were never negauvely affected. 45 The Eastern D1st1‘10t

of Pennsylvmxa found this ar gm;nent unper suasive bécatise the faot that federal

)

44 Id :

" 1092 WL 122912, 8t %7, (ED. Pa. 1992)
| 1
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gaverise to the requﬂaments of 'noti'ce

- beneﬁts were demed perhaps wronvfully
onferred The Court. emphamzed _

.and aheanng regardless of any other + betiéfits @

that due to the m:xportance of the EPSDT‘preven’ave medicinepro gram, itisnot

“only req;nred to bave notlc'é eo i arrhcanng Oppornmmes but there.: must. also be N |

notice of the, avaJlabﬂl’cy ofthe prooram dageare i wliTEE L
m the a.pphcab‘le ‘Fgulations- whlch states that a; Jhange m‘ o

There 1s no’rhmg
) servwcs mustbe de‘mmen‘cal” for 1tto “chstite: anaction Im Catanzg:W Dawlmg,ﬁ

P 'mustprov*lde forreqmsﬂenohce gpgheanng,’ and o

the couxthcld tha:t 'rhe “state
that under ¥ Eederalregulé;tiéﬂ; .e'State Medlcaﬁ agency st prowvide BES ;Qer notlce g
Tobsde . (AN
eds.cald aoencytakes ary aoﬂon affectmg' L

andthcnghtto ahearmg “gt any’mmeﬂnel\/f
His claim.” 24 The Court emphasmed {hat the!
"'claarer and a, state Médlcmd agency mus’t comply

a2 ek

requ:lrements ’fhat are fedéral law condmons of parmnpatl

pI'OgI‘am- )

Federal: regulatmns .conld ;U.Ot beany .
withr -these: notlce and hearmg
on:’ m the, Medlcald

% Id |
T Mt *6.

#  Granatov. Bane, 74 F.3d 406, 412 (2d Cir. 1996), Teversing Granato v. Bane, 841
F.Supp. 64, 71 (N DNY. 1994) for the proposmon that only a demmental change constitutes an

agency action a8 defined by 42 CFR- § 431.201.
®  (Cgtanzo, 847 F.Supp. at 1081.

5 Id. at1082.

13
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| DT-NS” cit’es' Perzjj)v Chen,” an Arizona oéxse to stand for the proposition tha !""
federal n cmcc :cgulahons are-only requited wbcn ﬂge amoum or typo of sorv;ocs are
' rc,duu,cl D] R claifhs that thetegulat ong do 0oL, c,rcate a spom f m 1{7111 to noliocund:
2 heartn ;;_, thn amrh&ulm lfequcsted se ~v=10c was noimech cally nccc,sszu y 52 J’erry

is about” Midibdid dcmaﬂ-s-basur{ o lack.of mcdlcal nccessﬁy ' In Pers P the* -

-Ati lzona agency ar gued that the system would collapse unde1 lhc 1n01 easocl pap emlm '

for this wnucn hotiee. Addm@mally,,tb@ A;Lzona agency m gucd tieit Subpeu {E of

3’¢'; IJ""I' "'

the Mcd tcmd chulatlons preseribes the p;rocedm o fo1 a fau hcarmg for apphcants

and 1601]91'611’:9, mgmng that notice is only mquu ed i ehgﬂﬁhty dcoisions # 1o that
case, e Am/cma é gemoymtod 42.6.F, 13 8§ 431 _200 t Lo suy )]301( tﬁc contentlon ﬂ1at b

e TT
qtate AT pl owdc oppm totity for. a fair ]Jca,nn[g ’ro any. person Whoqe c‘:’lalm*‘forf

"rs-:.x_ r‘l I,—,.:

assistances is demed or not acted upo;u_pl ompﬂy 3 owever, 1116 Court pomted out

* -i-_"’;p, o

th that thig Fiewi gnores thenext sentence of the T egula’uon whlch p1escnbcs procedu: €5 -

\1 .
dal, LTI

ot 3
ot PR Sere
eSS ST

for A" ojnpmtumty’for hearmg if ’che Medlczud agency talces a,chon to° suspend,

st 985F ;'Supp. at1203.

%14 at1201

B4 at1199.

s mai TR
56 Id' .

1 - . - i
H

14
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5 The Pem» court then defined action under 42 CFR §

431 200 to mea:a termma’ﬂon, ‘suspension, orTeduction of . Med1c:a1d ehg1bﬂ_1ty or

_ covered semces (empha51s added).® The state: may,place JJml’cs ona servme based

- on such cntena as medlcal Hecessitybut: s‘tate‘agenmes;amreqwredto adopt ahearmg -
' ystemthat sa’asﬁes the due process standard estabhshed b Goldberg v. Kelly and
addmonal standards estabh“‘hed by the‘revula:tmns * . The-Perry, ICou,rt speg1ﬁca11y

termmate or reduce serv1ccs

'5«;

stated that notlcé means awﬂtten s’ca’cemcnf«meehng’the"reqmrements of § 431 210

sArk

S ,,__.z‘.,

RECASIETY

and tha.t the State
Seonon 43\1 210 requﬁ:‘es" a) a statertierit df what-action:the: Siatemtends o ‘takc b)

.a.,.,‘..

the reﬁsoﬁé for the mtended actmn, o) the épecﬁcqegul;ahon of law that, Sgpport the-. ,
kL R Rk ey "-‘-;m o

change, d) an explanatlon'm of ‘the” nght fo a hemg, @), 80 . explana;mpn of the:_b_'

: cnrcumstan_c&c undér w]uch Mechcald is continued-pending the hcarmcr .

The le’affs nﬁ"eny were notadvised oﬁhennghtto appaal;lor BTy, of then' .

TN TE T

. st inaﬂ:a Hoticeat 15 st temrdays__ﬂaefere ;the.date ofthe actmn,

62 The Plamtlff’ 8 argued that they were: demed anymeanmgﬁﬂ notlce L

E mE

app eal nghts

P e b Y
T TRt R

514 at1203. .

s . Id

5 I citing 42 CFR. §§ 440.230(d), 431.205(9)
@ I

o I

@ a12034 |
. s L
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and a an oppoﬂumiy to challénge ati adverse decision® The Pm 1y C‘oml ooncl udc,d

LERP Y T

th at lhc qtatc a:g,cncy ‘st comply with sufﬁclcnt written ;notj ce and a ug,ht 10 a Fai uir. o

heari m ;:, & ud llmt thcsc requiremeis: wﬂLnoLoauqc*ihe .systcm 10,811 md to cL]M.H d.« Lhc, a

’ .:f') i)

“state’ cmﬂcnds Wheee cqunc’momt@alﬁ bpmdmnucs.!&?.%u usga ng,ht 111,;\1 hclS R
."f‘)"'{r‘ w {. ) k SIS

alwmyc, bc‘,cn dvai laBle §o therh, -
Fiii
N om c@ cll'ld fiéaringFequirem ents must be met I or. the staio top ammp cu e m the

Med lCcLl(l p1og1 it: THeretors, DHS’S*EES @@m@nuonrthm dcmal of EPSD’I bc,nd 1Ls s

.‘r'::.! e

: no1 an ach ofi enuﬂed {o-fedsrat-and-state: ~1’l€§i?l(.:6 chuircmentq ls m:\supiom Led
44444 o 07 SR
I concludc Tt ihc, iticesisentby: «lzcuel 1o 8 L regal dmg the demal

. T TLLUT LR
eof b%f{é’ffz e Bt adcqute’) dBlothstetlerss mm aly mf mmed ;hcl that beneﬁts we1e

i 01‘ et ey

_dumad becausé’ g oomdmoﬁ Swas m@t ha.i;dlcappmg 01 hca.lth ﬂ11catemng
There was 1o 11’10111‘.101’1 of o right o appea,l Sight to any. type of heeu mg, nor of any

" .cxtauons ‘o aiy regulation or guldelmc Thﬁ cmly mi’ozmatlon glven W'Ls 2 phonc

P
¥

number to call ifthere were amy: questnong .
Fedm al Regulauon, 42 CFR.§ 431. 220 Which unplemenj:s Sectton 1902(&)(3)

of the Sooial Secmlty Act, requires 2 state to provide an opportunity for a faur |

. he’u ing’ 10 any perqonwho 8 clamem ass1.sta;nce is denied, notacted upon pwmpﬂy,

& 7d at 1204,
“@ Id
6 Id at1205.
16
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. orwho beheves the agency'] has taken a.ctlon erroneously.®The State regulat:lons add I
ade $ti> 2 clear ritten expression

that the-request for this faxr heanng must be i
present is/her cast totahigher ; auﬂlonty & Only L

stating that the: appe]lant Wlshes to
iy fa}f’heanﬂg may be: presented

AN

. those 1s5UE8; @resented in ‘rhe appelfant s request o

for the hearing officer’s rev1ew 68 f_Upon leammg " fherrightto a5fair hearing’, E.

La- ﬁledﬂner request DHSS com ends that a
: S oV mt e b
“itis ii'r‘eievantth‘-aﬁthe pnor_ dge process violafions occmed5'H®Weverr-n'evmgf -ad-aterf-; o

constltuﬁenallyfamproceedm
FEnY l\;F.J{_

violation that preceded fhe hearmg .
ahee the request for 2. fa,lr heélriﬁé“ﬁédr’ee‘eived the agency :shall: prepaxe and...

i REANN
+ submita hearing-SumMmATY to the Hearmg Oﬁice withm e we:rkmg dayss The..

ead and understood 4id imclade in. COIlClSB

i higating gt miad: and therefore ;..

EEAY Y .':’

, oeeuTTed. thdt wﬂl not ai’der apr@cedw:al AUe PTOCESS, ...,

ST D67 0 el oLy
s P R
. ¢.."~‘ el ‘-l : li'(' s
Pd M RN

_hearmg SUTAMATY: must be easd
ns, bemg appealed as Well as cﬁaﬁo::ts o )chepohcyuponwmch the o

P "'J': PRNCS L
nIt must also mclude the names and addresses« @ﬁ»all peisons fhat, ..

..l e ,-i--."_-:_ —T"‘( . gy e .
o ‘. [

’ statements all aetlo

- decision 1scbased

® 42 CER. §431.226(a)(1)&(2) (2002).
@ DSSMat§ 5304, |

@ 1 |

& Goldberg, 397 US. at 261,

m pSSMat § 5312(4). .

kil Id.
17
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the agcuc,y ‘ehpects Lo oa,l] tortestify.” Oncc Lbe TCJ’)OI L/qummcuy is u,(,uvod il is
recor decl antlforwirded xmnmdxatc, yto Lbchem mg of I"Jcm G Tlu, heari ing Fofficer will-

then e ‘vww fhé hc,emh ,g, SUMAAEY5$ sm apt omp1 dmc{ or Lhc hczu mg, dl'ld send mmmg

.E:-x '-L--
5 o

: lo all 17'11 H%’Jf: zmd“wn‘ncssc,s stafing the (I41c L1mc dIld place orhe ﬁcl:armgi"h -;: ik ');,:--. :
'T:‘.': S R :aecewed potice by ce1t1ﬁcd maﬂ of ﬂnshc'umg on Aligst -6,

2002: ThquWc\a’a nc'uly smty da,ys,afcm ﬂne ‘faut hearmg was wquestcd on. Tinie 20,0

| 2 O()Z ‘Yd*stctte gmdehnescmgndata 'f.hat“Wlthlﬁ ﬁve woﬂcmg dag§ OF" 136‘%’1@@ the
loqucsﬂm 2 ‘f&mr hearmg » the. a,gcnoy DT-ISS W1U pmpcue the ‘fair hearthg’, .
summary that will be forwarded to the heari mg of f“ 061 who uponieomptmll set 2 date,

rad

and- Lﬁcfuﬁf qlipiuits’? 3. ol addﬂmn, the nohcc 1cccwed of fhie - a1*r~heeit1rmg~ zwa,s, e

»,—\,.....

. neithiér dcued ot sagned, ;thh ou gllihe hea,Lng u anscx 1]31 1nd1 Galids that the Aotice: Was

s 1qqu6d'”i}mgust 1, sgmﬁeaxmy later than ﬁve days ‘a‘ﬁ'm chucst The date.of the. .
heanng wis alsoset.in violation of ihc requ;u ements mandated By both f cdem] and
statlaws Thetitating: 3 schaduled for August 16 mne &ayé“aﬂel Tecéipt of notice
of the hearing. Both fede1 al and state 1aw 1equne a mmunum of ten days nomce

Asa genel al rule, p1ocedu1a1 due process 1equ1rements are flexible, rcqunmg

o
R 1d, at§5312(5)..
"I .
" Seeid. at § 5312(4).
% pDSSMat § 5311,
18
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ab la;ncmg of nlterests 7 ’.[‘heUmted States Supreme € Court mMaz‘z‘hews v Eldndoe o
8 to the extent'

gavea three factor balaoemg festo cons1der inTeaching a declslon 2

of due process These factors aré: 1) theprivate. mterest at staﬁke for the md1v1clual .

fivition of that mteres’c by the ofﬁc:tal p:roc;edureu used as";"" o

2) the nslc of erroneous dep:
well asthe probable value of s ditional ordifferent proceclural safeguards and 3) fhe'" i
SSRGS

' mterest of the govemment mcluc‘lmg ﬁscal anclaslxatlve burdens m usmg the -
E SHTT T

ather than acld.monal or dJﬂerent procedurw W d

‘ourrent procedures T ke Alfhoug dite””
*has spoken and tipped the: scales in favor of fhe pnvale

i ﬂemble Congress

JEI: S O il-,:,, o

Ak fl

andates comphance vmthﬁe standarﬂ

.,mterest through 42 c. F K ’§ '431 55 whith m
el l PEGEE
set, f orth 11, Goldberg v Kelly foi" a fanr hea:nng before fhe. agency.. o Addlgjonally,
P LH D
istrative heating held in, accordance '

the DSSM deﬁnes a ‘fa;xr hearmg 4 am-admin
ocess whick melucle Tlmely and. adequate no

1

w1tnesses the oppormmty to be heara
the OPEOrtunlty to obta;m “

-wruh the pnnelples of due pr t1c:e the '

nght to eon;&ont and cross—examme adverse

orally; the nght to an m:tpar’ual clec1s1on ‘migleer and

: eounsel f

The Appellant O g ﬂle i

st have the ;folloaviﬂg oﬁpql-hmlties a’c the ‘falrhearm

™ Perry, 985 F. Supp. at 1254.

5 Mathews v, Eldvidge, 924 US. 319,334 (1976). o
4 at334-35.

B Perry, 985 F.Supp. at 1203-04.

8 DSSMat § 5000.
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: (mpc,ll«ml nmy c,mmme the case 1ecos dg and documents; present his or h’er case h,y
- lnm/herc.el! m wnh lhe md orwpmsemcnwc ‘0T counsel may b11ug wmncsqet; o 0ss
c,\ammc wstnmseq amd s.ubmﬂ erdenee as well as eqtdbhsh AH pm(mcn( [d.bl. and”

euc.umstmees w ']hc appdh‘m ik e f«b;,h’rr ta- advcmce (my d] g,umem wnhomf" EES

B inter i eren ee and may quesho‘ﬂ brréfute tesmncmy or c\rldcmc

T‘he hom mg tiansonpt hereréveals fhiat.each tlme Ms L Cat tc,mp bd o

¥ awe an argum c,nu ega:1 aing e edlc'dnecess@y oflxe;t, dau ghter s cond o ‘shistwas’

'41111011'0331ed a;nc] thc argument dlsmxssed In addmon wl:en MSNE— T ided o
.aclch 688 ihe possxbm’ry “of oxeephons to the EPSDT 1atmg that allow paymem of
or Lhoclon’mc beueﬁts as mdlcatecl ait- the. bouom of the Hzmdw jping Labiolmguai
. Devaon (HLD) Index “dheet, she W'LS told by DIISS Lhat no such excepﬁon§ e’xﬁ"’c i

i tbc Federal EPSDT gmdelmes No one addressed: ﬂhe exceptlons on’ the SCOrmg

VIR ~ q

shc,et Yei the state guxdehnes on. due prooess requne all comoerns to be addressed

in ihe fau heamng’ "

DHSS coniends fhat desp1te the proeedural defects there 1s ample evidetice in
the 1eoo1d to support a lack of mechcal necessity for the orthodontme because the' -
cond1t10n was not 4 hmdicmp*pmg ‘malogglusion. BPSDT sewmes whlch are

mandatory, mustata iminimum include relief of pam, mfectxons, 1csto1 afaon of testh

® 14 at § 5404
° 4
s DSSMat § 5404 (2000)
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and maintenance of dental health.”’ Medlcal necess1ty may emst even if ’rhe scale on
RER S i
the mdex used by the orthodonhst fails to indicate 2. handmappmg malocolusmn

The fast That amalocclusmnmterferes Wlﬂl apatient’s abihty o chew andtalk would

show that orth odontit: ‘kreatment Was T nedlcally necessa:ry

PR N P

- IV CONCLUSION

In conclusmn, ’rhe prooeclural due process requlrements established by the - -

Umted States Supreme Cou:c’c n Goldbe; o, KelZy aswell 2 the: federal reqm;rements

of 42 CER. § 431 and the State requnements sef forth in DSSM section 5000 were-

not followed in this case. The “fair hearing,’ 1tself also. wolated the standards set '

forth in Goldberg v. Kellyas well as the federal and state Medlcaldiequlremen‘cs for
quuements were violated, the

This matter BREMANDED :

a ‘fair heanng Because the procedural due process re

decision of the hearmg ofﬁcer must be REVERSED

5 DR ADC 40 800 108 (2003).
%  Chappell v. Bradley, 834 F.Supp. 1,030 1034-35 (N D.IL 1993)

¥ Id .
o1
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for a pew hearing consistent with

FT 1§ 50 ORDERED.
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