STATE OF DELAWARE
STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING

410 FEDERAL STREET, SUITE 1 VOICE: (302) 739-3620
DovER, DE 19901 TTY/TDD: (302) 739-3699
FAx: (302) 739-6704

MEMORANDUM
DATE: April 5, 2011
TO: Ms. Elaine Archangelo, Director
Division of Social Services //\
I 7 /
FROM: Daniese McMullin—PowelMson

State Council for Persons with Disabilities
RE: 14 DE Reg. 900 [DSS Final Food Supplement Program Verification Reg.]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social Services/Division of Social Services’ (DSS) final Food Supplement Program
regulation published as 14 DE Reg. 900 in the March 1, 2011 issue of the Register of
Regulations. SCPD commented on the proposed version of this regulation in January 2011.
Please see attached January 26, 2011 memorandum minus attachments.

The Council expressed concern with a recital that a qualifying “disability must be one considered
permanent under the Social Security Act.” SCPD recommended adoption of a more
discriminating reference to SSA standards which authorize disability for conditions expected to
last 12 months or result in death. DSS declined to effect any change based on the following
rationale:

No change is being made to this section. Title 7 CFR §271.2 establishes the standard
which is contained in this section of the manual. It requires a food benefit applicant to
meet disability requirements as defined under Section 221(i) of the Social Security Act.

At 901. It’s unclear if this conclusion is accurate.

A. The attached 7 C.F.R. §271.2, definition of “elderly or disabled member”, includes anyone
receiving SSI or SSDI (Title IT) benefits. There is no requirement that the SSI or SSDI be based
on a “permanent” disability. See also attached 7 C.F.R. §271.3.2(f) (excerpt). SCPD suspects

that the subsection upon which DSS relies is Par. (5) which recites as follows:

(5) Receives disability retirement benefits from a governmental agency because of a



disability considered permanent under section 221(i) of the Social Security Act.

Obviously, this paragraph does not apply to SSI or SSDI [covered by Par. (2)]. It applies to other
governmental pensions and retirement benefits.

B. Likewise, the attached Section 221(i) of the Social Security Act does not require SSI or SSDI
benefit eligibility to be based on a “permanent” disability.

In conclusion, the DSS regulation (§1H1) which limits “disability” to only individuals (including
SSI/SSDI beneficiaries) with a permanent disability under the Social Security Act may be unduly
constrictive. SCPD respectfully requests reconsideration of the absolute requirement that
disability be permanent even for SSI/SSDI beneficiaries.

Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our request pertaining to the final regulation.

cc:  Ms. Sharon L. Summers, DSS
Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
14reg900 dss-food supp 405011



STATE OF DELAWARE
STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING
410 FEDERAL STREET, SUITE 1§ Voice: (302) 739-3620

DOVER, DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

MEMORANDUM
DATE: January 26, 2011
TO: Ms. Sharon L. Summers, DSS

Policy, Program & Development Unit

. : \ Dot
FROM: Daniese McMullm—Powe&l}Ggélﬁerson
State Council for Persons with Disabilities

RE: 14 DE Reg. 620 [DSS Proposed Food Supplement Program Verification Regulation]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social Services/Division of Social Services’ (DSS) proposal to amend its Food Supplement
Program regulation regarding Mandatory Verification. The proposed regulation was published as
14 DE Reg. 620 in the January 1, 2011 issue of the Register of Regulations. SCPD has the
following observations.

First, SCPD appreciates that there are multiple consumer-oriented provisions. For example,
§1.B.1 recites as follows: “If an alien does not wish DSS to contact INS to verify his or her
immigration status, give the household the option of withdrawing its application or participating
without that member.”

Second, §1.H. 1 could be cause for concern. It recites as follows: “The disability must be one
considered permanent under the Social Security Act.” The Social Security Administration
general standard for SSI and SSDI benefits is that the disability must either be expected to last
for at least 1 year or result in death. See attached Q&A document. The second SSA attachment
recites as follows:

Most of the listed impairments are permanent or expected to result in death, or the listing
includes a specific statement of duration is made. For all other listings, the evidence must
show that the impairment has lasted or is expected to last for a continuous period of at
least 12 months.

In many cases, an individual will not know the precise “listing” upon which his/her SSI/SSDI
benefits are based. Moreover, individuals may be found eligible if their condition(s) do not meet



a listing but are functionally equivalent to a listing. Unless USDA regulations require DSS to
limit disability eligibility to SSI/SSDI beneficiaries with a “permanent” disability as juxtaposed
to beneficiaries awaiting death or with 12-month+ conditions, SCPD recommends amending this
section. Consider the following alternative: “The disability must be one considered permanent or
expected to last more than 12 months or result in death under the Social Security Act.”

Third, in §1.H.2.ii, consider substituting “chronic” for “permanent”. Alternatively, consider the
following substitute: “...s’he suffers from some other severe physical or mental disease or non-

disease related disability considered permanent or expected to last more than 12 months or result
in death.”

Fourth, in §1.H.2.ii, consider the following amendment: “...statement from a physician, advanced
practice nurse, or licensed or certified psychologist...”. As a practical matter, many individuals
are now primarily treated by an advanced practice nurse rather than a traditional physician.
Advanced practice nurses are authorized to perform independent acts of diagnosis and prescribe
drugs. See Title 24 Del.C. §1902(b)(1). State law bars health insurers from denying benefits for
eligible services when provided by an advanced practice nurse instead of a physician. See Title
18 Del.C. §2318. The attached December 28, 2010 News Journal article underscores that many
individuals are primarily treated by advanced practice nurses.

Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our observations or recommendations on the proposed regulation.

cc:  Ms. Rosanne Mahaney
Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
14reg620 dss-food supp 1-26-11



§271.2

temporary change in household oir-
cumstances shall not be considered a
beginning month.

Budget month in a Monthly Reporting
and Retrospective Budgeting system
means the fiscal or calendar month
from which the State agency uses in-
come and other oircumstances of the
household to caleulate the household’s
food stamp allotment to be provided
for the corresponding issuance month.

Bulk storage point means an office of
the State agency or any person, part-
nership, corporation, organization, po-
litical subdivision, or other entity with
which a State agency has contracted
for, or to which it has assigned respon-
sibility for, the security and storage of
food coupons.

Claims collection point means any of-
fice of the State agency or any person,
paxtnership, corporation, organization,
political subdivision or other entity
with which a State agency has con-
tracted, or to which it has assigned re-
sponsihumty for the oolleotion of

Conmmnal dining facility means & pub-
lic or nonprofit private establishment,
approved by ¥NS, which prepares and
serves meals for elderly persons, or for
supplemental seourity income (SSI) re-
cipients, and their spouses, a public or
private nonprofii establishment (eat-
ing or otherwise) that feeds elderly per-
sons or SS8I recipients, and their
spouses, and fedarally subsidized houns-
ing for the elderly at which meals are
prepared for and served to the resi-
dents. It also includes private estab-
lishments that oontract with an appro-
priate State or local agency to offer
meals at concessional prices to elderly

persons or SSI recipients, and their -

spouses.

Coupon means any ocoupon, stamp,
type of certificate, anthorization card,
cash or check issned in lien of a cou-
pon, or access device, including an
electronic benefit transfer card or per-
sonsal identification number issued pur-

snant to the provisions of the Food’

Stamp Aot of 1977, as amended, for the
purchase of eligible food.

Coupon issuer means any office of the
State agency or any person, partner-
ship, corporation, organization, polit-
ical subdivision, or other emntity with
which a State agency has contracted

7 CER Ch. li (1-1-10 Edition)

for, or to whioh it has assigned respon-
gibility for, the issuance of coupons to
households.

Deficiency means any aspect of a
State’s program operations determined
0o be ouf of compliance with the Food
Stamp Act, FNS Regulations, or pro-
gram requirements as contained in the
State agency’s manual, the State agen-
oy’s approved Plan of Operation or
other State agency plans.

Department means the U.S. Depa.rb—
ment of Agriculture.

Direct access system mea.ns an
isguance system in which benefits are
issued directly to the honsghold, with-
out the nse of an intermediary docu-
ment, based on the issnance agent's di-
reot access to information in the
household’s individual record on the
master isguance file, which may be a
card dooument or an on-line computer
system.

Drug addiction or alcoholic trealment
and rehabilitation program means any
drug addiction or alcoholic treatment
and rehabilitation program conducted
by & private, nonprofit organigation or
institution, or & publicly operated com-
munity mental health center, under
part B of title XIX of the Public Health
Bervice Aot (42 U.B.C. 300x et seq.).
Under part B of title XIX of the Public
Health Servioe Act is defined as meet-
ing the criteria which would make it
eligible to receive fands, even if it does
not actually receive funding under part
B of title XIX.

Elderly or disabled member imeans -a
member of a household who: (1) Is 60
years of age or older;

(2) Receives supplemental security
income benefits under title XVI of the
Social Security Aot or disability or
blindness payments under titles I, 1O,
X, X1V, or XVI of the Bocial Security
Act;

(8) Reoeives federally or State-ad-
ministered supplemental  Dbenefits
under section 16816(a) of the Soocial Se-
ocurity Act provided that the eligibility
to receive the benefits is based upon
the disability or blindness criteria used
under title XVI of the Social Security
Aot;

(4) Receives federally or State-ad-
ministered supplemental  benefits
under section 212(a) of Pub. L. 93-66;
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(5) Receives disability retirement
benefits from & governmental agency
becanse of a disability comsidered per-
manent under section 221(i) of the So-
cia} Seonrity Act,

(6) Is a veteran with a service-con-
nected or non-service-connected dis-
ability rated by the Veteran's Adminis-
tration (VA) as total or paid as total
by the VA under title 38 of the United
States Code;

(7 Is a veteran considered by the VA
to be in need of regular ajd and attend-
ance or permanently houssbound nnder
title 38 of the United States Code;

(8) Is a surviving spouse of a veteran
and considered by the VA fo be in need
of regular aid and attendance or per-
manently housebound or a surviving
child of a veteran and considered by
the VA to be permanently incapable of
self-support under title 38 of the United
States Code;

(9) Is a surviving spouse or surviving
child of & veteran and considered by
the VA to be entitled to compensation
for a service-connected death or pen-
sion benefits for a nonservice-con-
nected death under title 38 of the
United States Code and has a disability
considered permanent under section
221(i) of the Social Security Act. “En-
titled” as used in this definition refers
to those veterans’ surviving spouses
and surviving children who are receiv-
ing the compensation or pengion bene-
fits stated or have been approved for
such payments, but are not yet receiv-
ing them,; or

(10) Receives an apnuity payment.

under: section 2(a)1)(iv) of the Rail-
road Retirement Act of 1974 and is de-
termined to be eligible to receive Medi-
care by the Railroad Retirement
Board; or section 2(a)(1)(v) of the Rail-
road Retirement Aot of 1974 and is de-
termined to be disabled based upon the
criteria used under title XVI of the So-
cial Seourity Act.

(11) Is a reocipient of interim assist-
ance benefits pending the receipt of
Supplemented Security Income, a re-
cipient of disability related medical ag-
sistance under title XIX of the Social
Seocurity Aot, or a recipient of dis-
ability-based State general assistance
benefits provided that the eligibility to
receive any of these benefits is based
upon disability or blindness criteria es-

§271.2

tablished by the State agency which
are at least as stringent as those used
under title XVI of the Social Seonrity
Act (as set forth at 20 CFR part 416,
subpart 1, Determining Disability and
Blindness as defined in Title XVI).
Eligible foods means: (1) Any food or
food product intended for human con-
sumption except alcoholic beverages,
tobacco, and hot foods and hot food
products prepared for immediate con-

sumption;

(2) Seeds and plants to grow foods for
the personal consumption of eligible
households;

(3) Meals prepared and delivered by
an authorized meal delivery service to
bhouseholds eligible to use coupons to
purchase delivered meals; or meals
served by an authorized communal din-
ing facility for the elderly, for BS8I
households or both, to houssholds eligi-
ble to use coupons for communal din-

ing;

(4) Meals prepared and served by a
drug addiot or alcoholic treatment and
rehabilitation center to narcotic ad-
diots or alocholiocs and their children
who live with them;

(5) Meals prepared and served by a
group living arrangement facility to

 residents who are blind or disabled as

defined in paragraphs (2) through (11)
of the definition of ‘“Rlderly or disabled
member” contained in this section;

(6) Meals prepared by and served by a
shelter for battered women and chil-
dren to its eligible residents;

(7 In the case of certain eligible
households living in -areas of Alaska
where access to food stores is ex-
tremely difficult and the households
rely on hunting and fishing for subsist-
ence, sguipment for the purpose of pro-
curing food for eligible hounseholds, in-
cluding nets, lines, hooks, fishing rods,
harpoons, knives, and other equipment
necessaly for subsistenoe hunting and
fighing but not equipment for the pur-
pose of transportation, clothing or
shelter, nor firearms, ammunition or
othar explosives;

(8) In the case of homeless food stamp
households, meals prepared for and
served by an anthorized public or pri-
vate nonprofit establishment (e.8. sonp
kitchen, temporary sheltsr), approved
by an appropriate State or local agen-
¢y, that feeds homeless persons; and
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§271.2

(9) In the case of homeless food stamp
households, meals prepared by a res-
tanrant which contracts with an appro-
priate State agency to serve meals to
homeless persons at concessional (low
or reduoeced) prices.

Employment and training (R&T) compo-
nent a work experience, work training
or job search program, ag described in
section 6(d)(4)(BXiv) of the Food Stamp
Act of 1977 (7 U.8.0. 2014(2)(4)(B)) de-
psigned- to help food stamp recipients
move prompily into unsubsidized em-
ployment.

Employment and training (E&T) man-
datory parficipant a Food Stamp Pro-
gram applicant or particlpant who is
required to work under 7
U.8.C. 2014(d)}1) or (2) and who the
State determines should not be ex-
empted from participation in an em-
ployment and training program.

Employment and training (E&T) pro-
grom a program operated by each State
agenoy oonsisting of one or more work,
training, education or job search com-
yonents,

Error for active cases results when a
determination is made by a gquality
control reviewer that a household
which received food stamp benefite
during the sample month is imeligible
or received an incorrect allotment.
Thus, errors in active cases involve
dollar loss to either the participant or
the government. For negative cases, an
‘“exror’” means that the reviewer deter-
mines that the decision to deny, sus-
pend, or terminate a household was in-
correct.

Ezempied for purposes of §278.7 ex-
cluding paragraphs (a) and (b)—this
term refers to a work registered person
or persons excused by the State, under
the conditions in §273.7(e) from partici-
pation in an employment and training
program. )

Ezercises governmental jurisdiction
means the active exercise of the legis-
lative, exeoutive or jndicial powers of
government by an Indian tribal organi~
zation.

Federal fiscal year means a period of
12 calendar months beginning with
each October 1 and ending with Sep-
tembexr 80 of the following calendar
year.

Firm’s practice means the usual man-
ner in which personnel of a firm or

7 CFR Ch. Il (1-1-10 Edifion)

store accept food coupons as shown by
the aotions of the personmel at the
time of the investigation.

FNS means the Food and Nutrition
Service of the U.S. Department of Agri-
culture,

FPood Stamp Act means the Food
Stamp Act of 1877 (Pub. L. 95-118), in-
cluding any subsequent amendments
therato.

General assistance (G4) means cash or
another form of assistance, excluding
in-kind assistance, financed by State
or local funds as part of a program
which provides assistance to cover liv-
ing expenses or other basic nseds in-
tended to promote the health or well-
being of recipients.

Group living arrangement means &a
public or private nonprofit residential
setting thet serves no more than six-
teen residents that is certified by the
appropriate agency or agenoies of the
State nnder regulations isswed under
gection 1616(e) of the Social Seonrity
Aot or under standards determined by
the Becretary to be comparable to
standards implemented by appropriate
State agencies nnder section 1616(e) of
the Social Security Act. To be eligible
for food stamp benefits, a resident of
such a group Hving arrangement must
be blind or disabled as defined in para-
graphs (2) through (11) of the definition
of “Elderly or disabled member” con-
tained in this section.

Homeless individug! means an indi-
vidual who lacks & fixed and reguisr
nighttime residence or an individual
whose primary nighttime residence is:
(1) A supervised shelter designed to
provide temporary accommodations
(such as a welfare hotel or congregate
shelter;

(2) A halfway house or similar insti-
tntion that provides temporary resi-
dence for individuals intended to be in-
stitutionalized;

. (8) A temporary accommodation for
not more than 30 days in the residence
of another individual; or

(4) A place not designed for, or ordi-
narily used, as a regular sleeping ac-
commodation for human beings (a hall~
way, a bus station, a lobby or similar
places).

Homeless meal provider means:
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of the 30th day following the date of
application, the State agenoy must
yrovide the household with benefite no
later than 30 days following the date of
application, provided the household is
otherwise eligible.

(iif) Utility expenses. The State agen-
ey shall verify a household’s utility ex-

penses if the household wishes to claim

expenses in excess of the State agen-
oy’s utility standard and the expense
would actually result in a deduoction. If
the household’s actnal utility expenses
cannot be verified before the 30 days al-
lowed to process the application expire,
the State agenoy shall use the standard
utility allowance, provided the honse~
hold is entitled to use the standard as
specified in §273.%(d). If the household
wishes to claim expenses for sn unoe-
cupied home, the State agency shall
verify the household’s actual utility
expenses for the unoccupied home in
every case and shall not use the stand-
ard utility allowanoe.

(iv) Medical sxpenses. The amount of
any medical expenses (inmcluding the
amount of reimbursements) deductible
under §278.8(d)(3) shall be verified prior
to initial certification. Verification of
other factors, such as the allowability
of services m-ovided or the eligibility of
the person inourring the cost, shall be
required if questionable.

(v) Social security numbers. The State
agency ehall verify the social security
number(s) (8SN) reported by the house-
hold by submitting them to the Social
Security Administration (8SA) for
verification according to procedures es-
tablished by SSA. The State agency
shell not delay the certification for or
issuanoce of benefits to an otherwise eli-
gible household solely to verify the
SSN- of a household member. Once an
SS8N has been verified, the State agen-
cy shall malke a permanent annotation
to its file to prevent the unmecessary
reverification of the S8N in the future.
The State agency shall accept as
verified an SSN which has been verified
by another program participating in
the IBVS described in §272.8. If an indi-
vidoel is unable to provide an SSN or
does not have an SEN, the State agen-
¢y shall require the individnal to sub-
mit Form S8-5, Application for a So-
cial Becurity Number, to the SSA in
accordance with procedures in §278.6. A

§273.2

completed SSA Form 2853 shall be con-
sidered proof of application for an SSN
for a newhorn infant.

(vl) Residency. The residency require-
ments of §273.3 shall be verified except
in nouwsnal cases {such a8 homeless
households, some migrant farmworker
households, or households newly ar-
rived in a project area) where
verification of residemcy cannot rea-
sonably be accomplished. Verification
of residency should be accomplished to
the extent possibie in conjunction with
the verification of other information
such a8, but not limited to, rent and
mortgage payments, utility expenses,
and identity. If verification cannot be
accomplished in conjunction with the
verification of other information, then
the State agency shall use a collateral
oontaoct or other readily available doo-
umentary evidence. Documents used to
verify other factors of eligibility
ghould normally suffice to verify resi-
dency a5 well. Any docnments or col-
lateral contact which reagsonably estab-
lish the applicant’s residency must be
accepted and no requirement for a spe-
oific type of verifioation may be im-
posed. No durational residency reguire-
ment shall be established.

(vii) Identity. The identity of the per-
son making application shall be
verified. Where an authorized rep-
resentative applies on behalf of a
household, the identity of both the au-
thorized representative and the head of
household shall be verified. Identity
may be verified through readily avail-
able documentary evidence, or if this is
unavailable, through a collateral con-
tact. Examples of acceptable documsen-
tary evidence which the applicant may
provide include, but are not limited to,
a driver's license, & work or school ID,
axn ID for health henefits or for another
assistance or sooial services program, a
voter registration card, wage stubs, or
a birth certificate. Any documents
which reasonably establish the appli-
cant’s identity must be accepted, and
no requirement for a specific type of
document, such as a birth certificate,
may be imposed.

(viii) Disability. (A) The State agency
shall verify disability as defined in
§271.2 as foliows:

(I) For individuals to be considered
disabled under paragraphs (2), (3) and
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§273.2

(4) of the definition, the household
shall provide proof that the disabled in-
dividual is receiving benefits under ti-
tles I, I1, X, XIV or XVI of the Social
Security Act. ’

(2) For individuals to be oonsidered
disabled under paragraph (6) of the def-
inition, the household must present a
statement from the Veterans Adminis-
tration (VA) which clearly indicates
that the disabled individual is receiv-
ing VA disability benefits for a service-
connected or non-service-conneoted
disability and that the disability is
rated as total or paid at the total rate
by VA.

(3) For individuals to be considered
disabled under paragraphs (7) and (8) of
the definition, proof by the household
that the disabled individual is receiv-
ing VA disabflity bensfits is sufficient

~ verification of disability.

() For individuals to be oconsidered
disabled under paragraphs (5) and (9) of
the definition, the State agenoy shall
use . the Social Seourity Administra-
tion’s (8SA) most oumrrent list of dis-
abilities considered permanent under
the Social Security Act for verifying
disabflity. If it is obvious to the case-
worker that the individual has one of
the listed disabilities, the household
shall be considered to have verified dis-
ability. If disability is not obvious to
the caseworker, the household shall
provide a statement from a physician
or lcemsed or certified psychologist
certifying that the individual has one
of the nonobvious disabilities listed as
the means for verifying disability
under paragraphs (5) and (8) of the defi-
nition.

(5) For individoals to be considered
disabled ander paragraph (10) of the
definition, the housshold shall provide
proof that the individual receives a
Radlroad Retirement disability annuity
from the Railroad Retirement Board
and has been determined to qualify for
Medicare. =

(6) For individuals to be considered
disabled under paregraph (11) of the
definition, the household shall provide
proof that the individual receives in-
terim assistance benefits pending the
reogipt of Supplemental Security In-
come; or disability-related medical as-
sistance nnder title XIX of the SSA4A; or
disability-baged State general assist-

7 CFR Ch. It (1-1-10 Edion)

ance benefite. The State agency shall
verify that the eligibility to receive
these benefits is based upon disability
or blindness eriteria which are at least
as stringent as those used under title
XVI of the Social Security Act.

(B) For disability determinations
which must be made relevant to the
provisions of §273.1(a}(2Xii), the State
agency shall nse the SS8A’s most cnr-
rent list of disabilities as the initial
step. for verifying if an tndividual has &
digability considered permanent under
the Social Becurity Act. However, only
those individuals who suffer from one
of the disabilities mentioned in the
SS8A list who are unable to purchase
and prepare meals because of such dis-
ability shall be considered disabled for

the purpose of this provision. If it is -

obvious to the caseworker that the in-
dividual is unable to purchase and pre-
pare meals becaunse he/she suffers from
a severe physical or mental disability,
the individual shall be considered dis-
abled for the purpose of the provision
even if the disability ie not specifically
mentioned on the S8A list. If the dis-
ability is not obvious to the case-
worker, he/she shall verify the dis-
ability by requiring a statement from a
physivcian or licensed or certified pey-
chologist certifying that-the individual
(in the physician’s/psychologist’s opin-
ion) is unable to purchase and prepare
meals because he/she suffers from one
of the nonobvions disabilities men-
tioned in the S8A list or is unable to
purchase meals because he/she suffers
from some other severs, permanent
physiocal or mental disease or nondis-
ease-related disability. The elderly and
digabled individual (or his/her author-
ized represemtative) shall be respon-
gible for obtalning the cooperation of
the individuals with whom he/she re-
sides in providing the necessary income
information abouf the others to the
State agency for purposes of this provi-
sion.

(ix) State agencies shall verify all
factors of eligibility for households
who have been terminated for refusal
to cooperate with a State quality con-
trol reviewer, and reapply after 95 days
from the end of the annual review pe-
riod. State agencies shall verify all fac-
tors of eligibility for households who
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DISABILITY DETERMINATIONSZ]

Sec. 221. [42 U.S.C. 421] (a)(1) In the case of any individual, the determination of whether or
not he is under a disability (as defined in section 216(i) or 223(d)) and of the day such disability
began, and the determination of the day on which such disability ceases, shall be made by a
State agency, notwithstanding any other provision of law, in any State that nofifies the
Commissioner of Social Security in writing that it wishes to make such disability determinations
" commencing with such month as the Commissioner of Social Security and the State agree
upon, but only if (A) the Commissioner of Social Security has not found, under subsection (b)
(1), that the State agency has substantially failed to make disability determinations in
accordance with the applicable provisions of this section or rules issued thereunder, and (B)
the State has not notified the Commissioner of Social Security, under subsection (b)(2), that it
does not wish to make such determinations. If the Commissioner of Social Security once
makes the finding described in clause (A) of the preceding sentence, or the State gives the
notice referred to in clause (B) of such sentence, the Commissioner of Social Security may
thereafter determine whether (and, if so, beginning with which month and under what
conditions) the State may again make disability determinations under this paragraph.

(2) The disability determinations described in paragraph (1) made by a State agency shall be
made in accordance with the pertinent provisions of this title and the standards and criteria
contained in regulations or other written guidelines of the Commissioner of Social Security
pertaining to matters such as disability determinations, the class or classes of individuals with
respect to which a State may make disability determinations (if it does not wish to do so with
respect to all individuals in the State), and the conditions under which it may choose not to
make all such determinations. In addition, the Commissioner of Social Security shall
promuigate regulations specifying, in such detail as the Commissioner deems appropriate,
performance standards and administrative requirements and procedures to be followed in
performing the disability determination function in order to assure effective and uniform
administration of the disability insurance program throughout the United States. The

regulations may, for example, specify matters such as—

(A) the administrative structure and the relationship between various units of the State agency
responsible for disability determinations, .

http:/fwww.ssa.gov/OP_Home/ssact/title02/0221.htm 3/2/2011
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(B) the physical location of and relationship among agency staff units, and other individuals or
organizations performing tasks for the State agency, and standards for the availability to
applicants and beneficiaries of facilities for making disability determinations,

(C) State agency performance criteria, including the rate of accuracy of decisions, the time
periods within which determinations must be made, the procedures for and the scope of review
by the Commissioner of Social Security, and, as the Commissioner finds appropriate, by the
State, of its performance in individual cases and in classes of cases, and rules governing
access of appropriate Federal officials to State offices and to State records relating to its
administration of the disability determination function,

(D) fiscal control procedures that the State agency may be required to adopt, and

(E) the submission of reports and other data, in such form and at such time as the
Commissioner of Social Security may require, concerning the State agency’s activities relating

to the disability determination.

Nothing in this section shall be construed to authorize the Commissioner of Social Security fo
take any action except pursuant to law or to regulations promulgated pursuant to law.

(b)(1) If the Commissioner of Social Security finds, after notice and opportunity for a hearing,
that a State agency is substantially failing to make disability determinations in a manner
consistent with the Commissioner's regulations and other written guidelines, the Commissioner
of Social Security shall, not earlier than 180 days following the Commissioner's finding, and
after the Commissioner has complied with the requirements of paragraph (3), make the
disability determinations referred to in subsection (a)(1).

(2) If a State, having notified the Commissioner of Social Security of its intent to make disability
determinations under subsection (a)(1), no longer wishes to make such determinations, it shall
notify the Commissioner of Social Security in writing of that fact, and, if an agency of the State
is making disability determinations at the time such notice is given, it shall continue to do so for
not less than 180 days, or (if later) until the Commissioner of Social Security has complied with
the requirements of paragraph (3). Thereafter, the Commissioner of Social Security shall make
the disability determinations referred to in subsection (a)(1).

(3)(A) The Commissioner of Social Security shall develop and initiate all appropriate
procedures to implement a plan with respect to any partial or complete assumption by the
Commissioner of Social Security of the disability determination function from a State agency,
as provided in this section, under which employees of the affected State agency who are
capable of performing duties in the disability determination process for the Commissioner of
Social Security shall, notwithstanding any other provision of law, have a preference over any
other individual in filling an appropriate employment position with the Commissioner of Social
Security (subject to any system established by the Commissioner of Social Security for
determining hiring priority among such employees of the State agency) unless any such
employee is the administrator, the deputy administrator, or assistant administrator (or his
equivalent) of the State agency, in which case the Commissioner of Social Security may

accord such priority to such employee.
(B) The Commissioner of Social Security shall not make such assumption of the disability

determination function until such time as the Secretary of Labor determines that, with respect
to employees of such State agency who will be displaced from their employment on account of
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* such assumption by the Commissioner of Social Security and who will not be hired by the

Commissioner of Social Security to perform duties in the disability determination process, the
State has made fair and equitable arrangements to protect the interests of employees so
displaced. Such protective arrangements shall include only those provisions which are
provided under all applicable Federal, State and local statutes including, but not limited to, (i)
the preservation of rights, privileges, and benefits (including continuation of pension rights and
benefits) under existing collective-bargaining agreements; (ii) the continuation of collective-
bargaining rights; (iii) the assignment of affected employees to other jobs or to retraining
programs; (iv) the protection of individual employees against a worsening of their positions with
respect to their employment; (v) the protection of health benefits and other fringe benefits; and
(vi) the provision of severance pay, as may be necessary.

(c)(1) The Commissioner of Social Security may on the Commissioner's own motion or as
required under paragraphs (2) and (3) review a determination, made by a State agency under
this section, that an individual is or is not under a disability (as defined in section 216() or 223
{d}) and, as a result of such review, may modify such agency's determination and determine
that such individual either is or is not under a disability (as so defined) or that such individual's
disability began on a day eatrlier or later than that determined by such agency, or that such
disability ceased on a day earlier or later than that determined by such agency. A review by the
Commissioner of Social Security on the Commissioner's own motion of a State agency
determination under this paragraph may be made before or after any action is taken to

implement such determination.

(2) The Commissioner of Social Security (in accordance with paragraph (3)) shall review
determinations, made by State agencies pursuant to this section, that individuals are under
disabilities (as defined in section 216} or 223(d)). Any review by the Commissioner of Social
Security of a State agency determination under this paragraph shall be made before any action
is taken to implement such determination.

(3)(A) In carrying out the provisions of péragraph (2) with respect to the review of
determinations made by State agencies pursuant to this section that individuais are under
disabilities (as defined in section 216(i) or 223(d)), the Commissioner of Social Security shall

review—

- (i) at least 50 percent of all such determinations made by State agencies on applications for

benefits under this title, and

(i) other determinations made by State agencies pursuant to this section to the extent
necessary to assure a high level of accuracy in such other determinations.

(B) In conducting reviews pursuant to subparagraph (A), the Commissioner of Social Security
shall, to the extent feasible, select for review those determinations which the Commissioner of

Social Security identifies as being the most likely to be incorrect.

(C) Not later than April 1, 1992, and annually thereafter, the Commissioner of Social Security
shall submit to the Commlttee on Ways and Means of the House of Representatives and the
Committee on Finance of the Senate a written report setting forth the number of reviews
conducted under subparagraph (A)(ii) during the preceding fiscal year and the findings of the
Commissioner of Social Security based on such reviews of the accuracy of the determinations

made by State agencies pursuant to this section.
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(d) Any individual dissatisfied with any determination under subsection (a), (b), (c), or (g) shall
be entitled to a hearing thereon by the Commissioner of Social Security to the same extent as
is provided in section 205{b} with respect to decisions of the Commissioner of Social Security,
and to judicial review of the Commissioner’s final decision after such hearing as is provided in

section 205(q).

(e) Each State which is making disability determinations under subsection (a)(1) shall be
entitled to receive from the Trust Funds, in advance or by way of reimbursement, as
determined by the Commissioner of Social Security, the cost to the State of making disability
determinations under subsection (a)(1). The Commissioner of Social Security shall from time
to time certify such amount as is necessary for this purpose to the Managing Trustee, reduced
or increased, as the case may be, by any sum (for which adjustment hereunder has not
previously been made) by which the amount certified for any prior period was greater or less
than the amount which should have been paid to the State under this subsection for such
period; and the Managing Trustee, prior to audit or settliement by the General Accounting
Office’28, shall make payment from the Trust Funds at the time or times fixed by the
Commissioner of Social Security, in accordance with such certification. Appropriate
adjustments between the Federal Old-Age and Survivors Insurance Trust Fund and the
Federal Disability Insurance Trust Fund with respect to the payments made under this
subsection shall be made in accordance with paragraph (1) of subsection (g) of section 201
(but taking into account any refunds under subsection (f) of this section) to insure that the
Federal Disability Insurance Trust Fund is charged with all expenses incurred which are
attributable to the administration of section 223 and the Federal Old-Age and Survivors
Insurance Trust Fund is charged with all other expenses.

(f) All money paid to a State under this section shall be used solely for the purposes for which
it is paid; and any money so paid which is not used for such purposes shall be retumned to the

Treasury of the United States for deposit in the Trust Funds.

(g) In the case of individuals in a State which does not undertake to perform disability
determinations under subsection (a)(1), or which has been found by the Commissioner of
Social Security to have substantially failed to make disability determinations in a manner
consistent with the Commissioner's regulations and guidelines, in the case of individuals
outside the United States, and in the case of any class or classes of individuals for whom no
State undertakes to make disability determinations, the determinations referred to in
subsection (a) shall be made by the Commissioner of Social Security in accordance with

regulations prescribed by the Commissioner.

(h) An initial determination under subsection (a), (c), (g), or (i) that an individual is not under a
disability, in any case where there is evidence which indicates the existence of a mental
impairment, shall be made only if the Commissioner of Social Security has made every
reasonable effort to ensure that a qualified psychiatrist or psychologist has completed the
medical portion of the case review and any applicable residual functional capacity assessment.

(i)(1) In any case where an individual is or has been determined fo be under a disability, the
case shall be reviewed by the applicable State agency or the Commissioner of Social Security
(as may be appropriate), for purposes of continuing eligibility, at least once every 3 years,
subject to paragraph (2); except that where a finding has been made that such disability is
permanent, such reviews shall be made at such times as the Commissioner of Social Security
determines to be appropriate. Reviews of cases under the preceding sentence shall be in
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addition to, and shall not be considered as a substitute for, any other reviews which are
required or provided for under or in the administration of this title.

(2) The requirement of paragraph (1) that cases be reviewed at least every 3 years shall not
apply to the extent that the Commissioner of Social Security determines, on a State-by-State
basis, that such requirement should be waived to insure that only the appropriate number of
such cases are reviewed. The Commissioner of Social Security shall determine the
appropriate humber of cases to be reviewed in each State after consultation with the State
agency performing such reviews, based upon the backiog of pending reviews, the projected
number of new applications for disability insurance benefits, and the current and projected
staffing levels of the State agency, but the Commissioner of Social Security shall provide for a
waiver of such requirement only in the case of a State which makes a good faith effort to meet
proper staffing requirements for the State agency and to process case reviews in a timely
fashion. The Commissioner of Social Security shall report annually to the Committee on
Finance of the Senate and the Committee on Ways and Means of the House of
Representatives with respect to the determinations made by the Commissioner of Social

Security under the preceding sentence.

(3) The Commissioner of Social Security shall report annually to the Committee on Finance of
the Senate and the Committee on Ways and Means of the House of Representatives with
respect to the number of reviews of continuing disability carried out under paragraph (1), the
number of such reviews which result in an initial termination of benefits, the number of
requests for reconsideration of such initial termination or for a hearing with respect to such
termination under subsection (d), or both, and the number of such initial terminations which are

overturned as the result of a reconsideration or hearing.

(4) In any case in which the Commissioner of Social Security initiates a review under this
subsection of the case of an individual who has been determined to be under a disability, the
Commissioner of Social Security shall notify such individual of the nature of the review to be
carried out, the possibility that such review could result in the termination of benefits, and the
right of the individual to provide medical evidence with respect to such review.

(5) For suspension of reviews under this subsection in the case of an individual using a ticket
to work and self-sufficiency, see section 1148(i).

(i) The Commissioner of Social Security shall prescribe regulations which set forth, in detail—

(1) the standards to be utilized by State disability determination services and Federal
personnel in determining when a consultative examination should be obtained in connection

with disability determinations;
{2) standards for the type of referral to be made; and

(3) procedures by which the Commissioner of Social Security will monitor both the referral
processes used and the product of professionals to whom cases are referred.

Nothing in this subsection shall be construed to preclude the issuance, in accordance with
section 553(b)(A) of title 5, United States Code, of interpretive rules, general statements of
policy, and rules of agency organization relating to consultative examinations if such rules and

statements are consistent with such regulations.
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(k)(1) The Commissioner of Social Security shall establish by regulation uniform standards
which shall be applied at all levels of determination, review, and adjudication in determining
whether individuals are under disabilities as defined in section 218(i) or 223(d).

(2) Regulations promulgated under paragraph (1) shali be subject to the rulemaking
procedures established under section 553 of title 5, United States Code®32,

(1)(1) In any case where an individual who is applying for or receiving benefits under this title
on the basis of disability by reason of blindness is entitled to receive notice from the
Commissioner of Social Security of any decision or determination made or other action taken
or proposed fo be taken with respect to his or her rights under this title, such individual shall at
his or her election be entitled either (A) to receive a supplementary notice of such decision,
determination, or action, by telephone, within 5 working days after the initial notice is mailed,
(B) to receive the initial notice in the form of a certified letter, or (C) to receive notification by
some alternative procedure established by the Commissioner of Social Secunty and agreed to

by the individual.

(2) The election under paragraph (1) may be made at any time, but an opportunity to make
such an election shall in any event be given, to every individual who is an applicant for benefits
under this title on the basis of disability by reason of blindness, at the time of his or her
application. Such an election, once made by an individual, shall apply with respect to all

notices of decisions, determinations, and actions which such individual may thereafter be
entitled to receive under this title until such time as it is revoked or changed.

(m)(1) In any case where an individual entitled to disabil'ity insurance benefits under section
223 or to monthly insurance benefits under section 202 based on such individual's disability
(as defined in section 223(d)) has received such benefits for at least 24 months—

(A) no continuing disability review conducted by the Commissioner may be scheduled for the
individual solely as a result of the individual’s work activity;

(B) no work activity engaged in by the individual may be used as evidence that the individual is
no longer disabled; and '

{C) no cessation of work actxwty by the mdwldual may give rise to a presumption that the
individual is unable to engage in work.

(2) An individual to which paragraph (1) applies shall continue to be subject to—
(A) continuing disability rewews on a regularly scheduled basis that is not triggered by work;
and

(B) termination of benefits under this title in the event that the individual has earnings that
exceed the level of earnings established by the Commissioner to represent substantial gainful

activity.

2371 gee Vol. If, P.L. 108-203, §413, with respect to the reinstatement of reporting
requirements under §221(c)(3)(C) and (i)(3).

http://www.ssa.gov/OP_Home/ssact/title02/0221.htm 3/2/2011


http://www.ssa.gov/OP_Homeissactltitle02l0221.htm

20C1al deCUrty ACT QL4121 rage /0L s

12381 p 1 . 108-271, §8(b), provided that “Any reference to the General Accounting Office in any
law, rule, regulation, certificate, directive, instruction, or other official paper in force on the date
of enactment [July 7, 2004] of this Act shall be considered to refer and apply to the
Government Accountability Office."rce on July 7, 2004, shall be considered to refer and apply

to the Government Accountability Office.”

1239 gee Vol. I, 5 U.S.C. 553.
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