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MEMORANDUM

DATE: April 5, 2011

TO: Ms. Elaine Archangelo, Direc~
Division of Social Services ./ '

c15~f/t !~~/
Daniese McMullin-Powel~erson
State Council for Persons with Disabilities

FROM:

RE: 14 DE Reg. 900 [DSS Final Food Supplement Program Verification Reg.]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social ServiceslDivision of Social Services' (DSS) final Food Supplement Program
regulation published as 14 DE Reg. 900 in the March 1,2011 issue of the Register of
Regulations. SCPD commented on the proposed version of this regulation in January 2011.
Please see attached January 26, 2011 memorandum minus attachments.

The Council expressed concern with a recital that a qualifying "disability must be one considered
permanent under the Social Security Act." SCPD recommended adoption of a more
discriminating reference to SSA standards which authorize disability for conditions expected to
last 12 months or result in death. DSS declined to effect any change based on the following
rationale:

No change is being made to this section. Title 7 CFR §271.2 establishes the standard
which is contained in this section ofthe manual. It requires a food benefit applicant to
meet disability requirements as defined under Section 221(i) of the Social Security Act.

At 901. It's unclear if this conclusion is accurate.

A. The attached 7 C.F.R. §271.2, definition of "elderly or disabled member", includes anyone
receiving SSI or SSDI (Title IT)benefits. There is no requirement that the SSI or SSDI be based
on a "permanent" disability. See also attached 7 C.F.R. §271.3.2(f) (excerpt). SCPD suspects
that the subsection upon which DSS relies is Par. (5) which recites as follows:

(5) Receives disability retirement benefits from a governmental agency because of a



disability considered pennanent under section 22 I (i) of the Social Security Act.

Obviously, this paragraph does not apply to SSI or SSDI [covered by Par. (2)]. It applies to other
governmental pensions and retirement benefits.

B. Likewise, the attached Section 22 I (i) of the Social Security Act does not require SSI or SSDI
benefit eligibility to be based on a "pennanent" disability.

In conclusion, the DSS regulation (§IHI) which limits "disability" to only individuals (including
SSIISSDI beneficiaries) with a pennanent disability under the Social Security Act may be unduly
constrictive. SCPD respectfully requests reconsideration of the absolute requirement that
disability be pennanent even for SSIISSDI beneficiaries.

Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our request pertaining to the final regulation.

cc: Ms. Sharon L. Summers, DSS
Mr. Brian Hartman, Esq.
Governor's Advisory Council for Exceptional Citizens
Developmental Disabilities Council
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STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O'NEILL BUILDING

410 FEDERAL STREET, SUITE 1
DOVER, DE 19901

VOICE: (302) 739-3620
TTYITDD: (302) 739-3699

FAX: (302) 739-6704

MEMORANDUM

DATE: January 26, 2011

TO: Ms. Sharon L. Summers, DSS
Policy, Program & Development Unit

Daniese MCMullin-pow~erson
State Council for Persons with Disabilities

FROM:

RE: 14DE Reg. 620 [DSS Proposed Food Supplement Program Verification Regulation]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social ServiceslDivision of Social Services' (DSS) proposal to amend its Food Supplement
Program regulation regarding Mandatory Verification. The proposed regulation was published as
14DE Reg. 620 in the January 1,2011 issue of the Register of Regulations. SCPD has the
following observations.

First, SCPD appreciates that there are mUltiple consumer-oriented provisions. For example,
§1.B.1 recites as follows: "If an alien does not wish DSS to contact INS to verify his or her
immigration status, give the household the option of withdrawing its application or participating
without that member."

Second, §I.H. 1 could be cause for concern. It recites as follows: "The disability must be one
considered permanent under the Social Security Act." The Social Security Administration
general standard for SSI and SSDI benefits is that the disability must either be expected to last
for at least 1 year or result in death. See attached Q&A document. The second SSA attachment
recites as follows:

Most of the listed impairments are permanent or expected to result in death, or the listing
includes a specific statement of duration is made. For all other listings, the evidence must
show that the impairment has lasted or is expected to last for a continuous period of at
least 12months.

In many cases, an individual will not know the precise "listing" upon which hislher SSIISSDI
benefits are based. Moreover, individuals may be found eligible iftheir condition(s) do not meet



a listing but are functionally equivalent to a listing. Unless USDA regulations require DSS to
limit disability eligibility to SSIISSDI beneficiaries with a "permanent" disability as juxtaposed
to beneficiaries awaiting death or with 12-month+ conditions, SCPD recommends amending this
section. Consider the following alternative: "The disability must be one considered permanent or
expected to last more than 12months or result in death under the Social Security Act."

Third, in §1.H.2.ii, consider substituting "chronic" for "permanent". Alternatively, consider the
following substitute: "...slbe suffers from some other severe physical or mental disease or non-
disease related disability considered permanent or expected to last more than 12months or result
in death."

Fourth, in §1.H.2.ii, consider the following amendment: " ...statement from a physician, advanced
practice nurse, or licensed or certified psychologist...". As a practical matter, many individuals
are now primarily treated by an advanced practice nurse rather than a traditional physician.
Advanced practice nurses are authorized to perform independent acts of diagnosis and prescribe
drugs. See Title 24 Del.C. §1902(b)(1). State law bars health insurers from denying benefits for
eligible services when provided by an advanced practice nurse instead of a physician. See Title
18 Del.C. §2318. The attached December 28,2010 News Journal article underscores that many
individuals are primarily treated by advanced practice nurses.

Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our observations or recommendations on the proposed regulation.

cc: Ms. Rosanne Mahaney
Mr. Brian Hartman, Esq.
Governor's Advisory Council for Exceptional Citizens
Developmental Disabilities Council
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5271.2
teIJll)Ol'al'Y cha.nge ill household oir-
ollDlStances sb.aJ.lnot be oODSldered a
beg:bming month.

Budget month in a Monthly Re,portlng
and Retrospective Budgeting" tlYstem
means the fisoa.l or calendar -month
from whiah the State agency uses ill.

come and other o1rownstances of the
household to caloulate the household's
food stamp allotment to be proVided
for the corresponding issluLncemonth.

Bulk stoTage point mea.ns an office of
the state agency or a.ny person, pa.rt..
nership. corporation. orga.nfza.tion. p0-
litical subdiv1s1on, or other entity with
which a State agency has contra.oted
for, or to whiah it has a.sa1gnedrespon-
sibility for, the security and storage of
food ooupons.

CJlaim8 oollectt01l. pom.t means any of-
fice of the State· agency or a.ny person,
pal'tnemldp, oorpora.tion, orga.n1zatiOll,
poUtioa.l subdiV1al.on or other entity
with whiah a State agenC;Vhas con-
tracted. or to which it has assigned re-
sponsibillty for the oollection of
ol&ims.

Communal dining /acllif;JI means a pub-
lio or nonprofit private esta.bllsbment,
a.pproved by FNS, which prepares and
serves meals for elderly persons, or for
supplemental security income (S8l) re-
o1p1ents, and their spouses, a public or
priva.te non,profit esta.bl1slunent (eat-
ing or otherwise) tba.t feeds elderly per-
sons or SS! reo1pients, a.nd their
spouses, and federally subsidized hous-
ing for the elderly at whioh meals are
prepared for a.nd served to the resi-
dents. It also includes private estab-
lishments tha.t contraot Witll an appro-
priate State or looal agency to offer
meals at conoessiODal prices to elderly
persons or SSl recipients, and their .
spouses.
COUp01l. mea.ns a.ny coupon, sta.mp,

type of certificate, authorization ca.rd,
oash or check issued in lieu of a oou-
pon, or access devioe, including an
eleotronio benel1t tra.nsfer oard or per-
sonalldentifioation number issued pur-
suant to the provisions of the Food·
St&.ml>Aot of 19'17,as a.mended, for the
purchase of eligible food.

Coupon ismer mea.ns any otfice of the
State agenoy or any person, partner-
ship, oorpora.tion, orga.n1za.tion, poUt-
ioa.! subdivision, or other entity with
which a. State agency has oontracted
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tor, or to which it has assigned respon-
sibility for, the 1ssU&lloe of C01l,llOnsto
households.
Dejiciency mea.ns a.ny aspect of a.

Sta.te's }irogram. operations determined
to be out of oompliauoe Witll the Food
Sta.m.P Aot, FN8 Regula.t1ons, or lIl'D-
gn.m reqUirements as oontained in the
sta.te agenOY's manual, the State agen-
oy's approved Pla.n of Operation or
other State agenoy plans.
Department mea.ns the U.S. Depart-

ment of .Agriculture.
Direct access IIIIBtem means an

issua.nce system in which benefits are
issued directly to the household, with-
out the nee of an intermediary doQU-
ment, based on the issua.noe agent's di-
reot a.ocess to information in the
household's indiV1dDaJ.record on the
master is8ua.noe file, which ma.y be a
card document or an on-Une computer
system.
Drug addictlon or alcoholic tTea.tment

and re1uzbiUta.tion pTOfITQm means a.ny
drug addiotion or alcoholic treatment
and reha.b111tation prorram conduoted
by a pr1va.te, noDJll'Oflt organiza.tion or
institution, or a publioly operated oom-
mUnity mental health center, under
part B of title XIX of the Publio Health
Service Aot (42 U.S.C; 300x et seq.).
Under part B of title XIX of the Publio
Health Service Act is defined as meet-
ing the criteria which would make it
eligible to receive funds, even if it does
not aotually receive funding under part
B of title XIX.
Elderly or di:Babled member means· a

member of a household who: (1) Is 60
yea.rs of age or older;
(2) Receives supplemental security

income benefits under title XVI of the
Social Seourity Aot or disa.bllity or
blindness payments Under titles L lI,
X, XIV, or XVI of the SooiaJ Seourity
Act;

(8) Reoeives federa.lly or Sta.te-ad-
m1n1stered SlllIPlemental benefits
under seotion 1616(a) of the Socia.! Se-
ourity Act provided that the eligibility
to receive the benefits is ba.sed upon
tlle dlsablllty or blindness criteria used
under title XVI of the Social Security
Aot;
(4) Receives federally or state-ad-

ministered supplemental benefits
under section 212(&) of Pub. L. 93-66;
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(5) Receives disability retirement
benefits from a governmental agency
beoa.use of a disability considered per-
manent under seotion 221(1) of the So-
c1a.lSecnrlty Aot.
(6) Is a veteran with a servioe-oon·

nected or non-servioe-connected dis-
ability rated by the Veteran's Ad.miD.1&-
tration (VA) a.s total or pa.id a.s total
by the VA under title 38 of the 1;Jnited
sta.tes Code;
('1) Is a veteran oonsidered by f;beVA

to be in need of regnla.r aid and attend·
&nee or perma.nently housebound under
title 88 of the United states Code;

(8) Is a surviving spouse of a veteran
and oonsidered by the VA to be in need
of reguIa.r aid and a.ttenda.nee or per-
manently housebound or a. 81ll'V1ving
ohUd of a. veteran and oonsidered by
the VA to be perma.nently inoa.pable of
self-support under title 88 of the United
states Oodej
(9) Is a surviving spouse or aurviving

ohlld of a. vetera.n and oonsidered by
the VA to be entitled to compensation
for a. serv1ce--conneoted dea.th or pen.
sion benefits for a nonservioe-oon-
nected death under title 38 of the
United Sta.tes Code and ha&a disa.b11ity
considered perm.a.nent under section
221(1)of the Soo1a.lSecurity Aot. ''En.
titled" a.s used in this deflnition refers
to those veterans' surviving spouses
and surviving ohlldren who are receiv-
ing the compensation or penaion bene.
fits sta.ted or ha.ve been approved for
such pa.yments, but are not yet reoeiv-
ingthem; or

(10) Receives an annUity pa.yment
under: section 2(a.)(lXiv) of the Ra.U-
road Retirement Aot of 1.ll74and is de-
termined to be eligible to receive lIled1·
care by the Ra.ilroad Retirement
Board; or section 2(a)(I)(v) of the Ra.1l-
road Retirement Aot of 1.ll74and is de-
termined to be disabled ba.sed upon the
oriteria. used under title XVI of the So-
ois.l Security Aot.
(11) Is a recipient of interim a.&&ist-

anee benefits pending the receipt of
Supplemented Seourity Inoome, a re-
cipient of disability rela.ted medioa.! ~
sistanoe under title XIX of the Sooial
Security Aot, or a recipient of dis-
a.bllity-ba.sed Sta.te general a.ssistance
benefits provided tb.a.t the elig1b1l1ty to
receive any of these benefits 1s bued
upon disa.bllity or blindness oriteria. es-

§271.2
tablished by tbe state agenoy which
are at lea.st a.s stringent a.s those used
under title XVI of the Socia.! Security
Aot (a.s set forth a.t 20 CFR part 416,
subpart 1, Determin1ng Disability and
Blindness as defined in Title XVI).
Eligible foods mea.ns: (1) Any food or

food product intended for human oon-
sumption except a.!coholic beverages,
toba.ccp, and hot foods and hot food
produots prepa.red for immedia.te oon-
sum,ption;

(2) Seeds and pla.nts to grow foods for
the personal cOnsumption of ellg1ble
households;

(3) Meals prepared and delivered by
an a.uthor1zed meal delivery serviee to
households elfgible to use cotlllous to
pnrchase delivered meals; or meals
served by an a.uthor.ized oommuna.l din-
ing taoility for the elderly, for sm
households or both, to households eUgi.-
ble to use coupons for oommuna.l din-
1ng;
(4) MeaJs prepared and served by a

drug addiot or alcoholio trea.tment and
reha.b11ita.tion center to narcotio ad-
diots or alcoholics and their children
who live with them;
(5) Meals Jll'8pared a.nd served by a.

group liVing arrangement fa.cllity to
residents who are blind or disahled a.s
defined in paragraphs (2) through (U)
of the defin1tion of "Elderly or d1sa.bled
member" contained in this section;
(6)Meals prepared by and served by a

shelter for battered .women and chil-
dren to its eligible residents;
Cl) In the case of certain eligible

households liVing in'areas of Alaska
where aooess to food stores is 8X-
tremely dimcuIt and· the households
rely on hunting and fishing for subsist.
enee, equipment for the purpose of pro-
curing food for eligible households, in-
cluding nets, lines. hooks, fishing rods,
ha.rpoons, lrn1ves, a.nd other eqUipment
neoessaa:y for subSistenoe hunting and
fishing but not eQUipment for the pur-
pose of transportation. cloth1llg or
shelter, nor firearms, ammunition or
other explosives;
(8) In tbe oa.se of homeless food stamp

households, mea.!s prepa.red for and
served by a.n a.uthor1zed publio or pri-
va.te nonprofit establishment (e.g. SOllp
kitchen, tempora;ry shelter), approved
by an a.ppropria.te State or local agen-
oy, that feeds homeless persons; a.nd
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(9) In the case of homeless food stamp
households, meals prepared by a. res-
taura.nt which oontraots with an appro-
priAte State agency to serve meals to
homeless persons at oonoess1onal (low
or reduced) prices.
Employment and traini1ll1 (B4lT) cqmpo-

nent a work experience, work tra.ining
or job search program, as described in
section 6{d)(4)(BXlv) of the Food Stam.P
Act of 1m (l U.S.O. lIOl4(2)(4)(B» de-
signed· to hel» foOd stamp recipients
move promptly into 1lll8Ubsidized em-
ployment.
BmpZotmumt and trmni1ll1 (B&T) man-

da.tor1J~pant a Food Sta.m.P Pr0-
gram applicant or putlo1ps.nt who 18
req1l1red to work regiSter under '1
U.S.O. 2014(d){1) or (2) and who the
State determines should not be ex-
empted from parttmpa.tion in an em-
ployment and tra1ni.Da"prosram.
Emplo1/m6nt and ~ (B&T)pro-

gram 8. program operated by: each State
agenoy ooDll1st1ngof one or more work,
tra.ining, eduoa.tion or job search com-
:ponents.
BITar tor a.etive cases results when a

determination is made by a qU8l1ty
control reviewer tbat a household
which received tood stamp benefits
during the sample month 1& ineligible
or received an inoor.reot allotment.
TJms, errors in active cases involve
dollar loss toe1ther the partio1pa.n.t or
the IfOver:oment. For negative oases, an
"error" means that the reviewer deter.:.
mines that the. deo1sion to deny, sus-
pend, or termiIl&te a household was in-
correct.
B:tempte4 for purposes of 12'13.'1 ex-

cluding pa.ragraphs (a) and (b)-this
term refers to a work registered person
or persons excused by the State, under
the conditions in 12'13.7(e)from pa.rt1ci-
pation in an employment and tra.ining
program.
Ezercisu governmental ju.TildictiOn

mee.ns the a.etive exeroise of the leg1&-
lative, executive or judioiaJ. powers of
gov81'Jll1lentby an Indian triba.l organi-
zation.

Federal jisco.l lIeaT means a period of
12 calendar months begtnn1ng with
each Ootober 1 and ending with Sep-
tember SO of the following calendar
year.
lI'trm', practice means the usual man-

ner in which personnel of a. firm or

7 CFR Ch.11 (1-1-10 Edition)

store accept food ooupons as· shown by
the actions of the personnel at the
time of the investig&tion.
PHS means the Food and NutrItion

Service of the U.S. Department of Agri-
culture.

Food ~ Act mea.ns .the Food
Stamp Act of lVl7 (PUb. L. 95-118), in-
cluding ILtlY subsequent amendments
thereto.

General asristance (GA) means cash or
another form of ass1stance, ~oluding
in-kind ass1sta.noe, financed by Sta.te
or local funds as pa,rt ot a program
which provides a.ssista.noe to oover liv-
ing expenses or other b&B1oneeds in-
tended to promote the health or well-
being ofreo1p1ents.

Group ltutng arrangement mee.ns a.
publio or private nonprofit residential
settlng that serves no more than siX-
teen residents tba.t is oertif1edby the
appropr1&te agency or ageno1es of the
State under regulations 1s&ued under
section 1616(e) of the Social Security
Aot or 1ll1der standa.rds 4etemrlned by
the Secreta.ry to be oompa.ra.ble to
standards implemented by a.ppropriate
State ageno1es under section 1616(e) of
the SooiaJ. Security Act. To be eligible
for food stamp benaflts, a. resident of
SUoh a group living a.rra.ngement must
be blind or d1&abledas defined in para.-
gra.phs (2) through (11) of the definition
of "Elderly or d1&a.bledmember" oon-
tained in this 680tion.
Homeless indivitlual means an indi-

vidual who lacks a fixed and regular
nighttime residenoe or an illdividual
whose. prtmary nighttime residence is:
(1) A supervised shelter designed to
provide temporary aooo~oda.tions
(auoh as a. welf&re hotel or OOIIBl'egate
shelter);
(2) A halfway house or s1m1la.r insti-

tution that provides temporary resi-
denae for individuals intended to be in-
stitutionalized;
. (8) A temporary accommodation for
not more than 90daYs in the residence
of another individua.1; or
(4) A place not designed for, or ordi-

na.rily used, a.s a. regular sleeping a.c-
oomlnoda.tion for human beingS (a hall-
way, a bus station, a lobby or s1m1lar
pIaoes).

Homele8s meal provider means:
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of the 80th day following the date of
applioation, the state agency must
proVide the household with benefits no
later tha.n SO days following the date of
applloation, provided the household is
otherwise eligible. .
(111)Utility ezpenseB. The State agen-

cy sha.ll verify a housa1wld's uti11ty ex-
pensesif the household wishes to olaim
expenses in exoess of the State agen-·
cy's uti11ty sta.nda.l'd and the expense
would actuaJ]y result in a dedllOtion. If
the household's a.otna.1ut111ty ex,penses
oannot be verified before the 30 days &1-
lowed to ])1'OOeSB the a.pp1ioa.tionexpire,
the State agency sha.1luse the standa.rd
utility &l10\V&J1ce,provided the house-
hold is entitled to use the sta.nda.rd as
speo111edin U''/8.9(d). It the household
wiShes to Gla.im expenses for an unoo-
CQ,P1edhome. the state agency sha.1l
verf!y the household's .actual ut1llty
ea:penseB for the unoocapied home in
every case and sbaJl not use the ata.nd-
a.rd uti11ty &llowance.
(iv) Medical e:tJJemel. The amount of

a.ny med1oaJ. expenses (including the
&mount of reimbursoDlents) deductible
under 52'18.9(d)(8)shall be verified prior
to inittaJ. cert1floation. Verifioation of
other ta.ators. such 80S the aJlowability
of services provided or the eligibility of
the person inonrrlng the oMt, IlhaJ1 be
required if questionable.
(v) Social secttritJ/ numbers. The State

agenay sha.ll veritY the soois.l seourity
number(s) (SSN) reported by the house-
hold by submittiDg them to the Boci&l
Security Administration (SSA) for
verification according to procedures es-
tablished by SSA. The State agency
sha.ll not del&Ythe oertifioa.tion for or
issua.noe of benefits to an otherwise eli-
gible household solely to verify the
SSN· of a hoUSehold member. Onoe an
SSN bas been verified. the State &.gen-
cl' shaJl ma.ke a permanent annotation
to its file to prevent the unnecessary
reverification of the SSN in the Iutnre.
The Sta.te agency shall accept as
verified an SSN which has been veritled
by another program pa.rtici,pa.ting in
the lEVa desaribed in 52'12.8.If a.n ind!-
viduaJ. is Ull&bleto provide a.n SSN or
does not have an SSN, the State &.gen-
cy shaH require the individuaJ. to sub-
mit Form SS-5, Application for a So-
ci&l Seourity Number, to the SSA in
acoordanoe with procedures in §2'18.6.A

5273.2

oolJlllleted SSA Form 2B53 shaJl be oon-
sidered proof of application for an SSN
for a newborn infant.
(vi) Residency. The residenoy reqUire-

ments of §278.8sha.ll be verified except
in unusual oases (8UOh as homeless
householdS. some migra.nt ts.rmworker
householdS, or households newly ar-
rived in a project &rea) where
verU1cation of residency cs.nnot rea-
sonably be accompliShed. Verification
of residency should be accomplished to
the extent possible in oonjunotion with
the ver1flcation of other iDforma.tion
such as; but not limited to, rent and
mortgage payments, uti11ty expenses,
and identity. If verification oannot be
aooomp1iBhe4 in conjunction with the
verifloa.t1on of other information. th8n
the State a.genoy sha.ll use a oolla.tera.1
oontaot or other rea.dlly ava.1lable d0c-
umentary evidence. Documents used to
veritY other ra.otors of eligibility
should norm.aJly su1lloe to verifY res1-
dlmoy as well. AnY doomnents or col-
lateral oontact which reasona.bly estab-
lish the a.pplloant's residenoy must be
accepted and no requirement for a ape-
o11io type of verification may be im-
posed. No durational residency reqUire-
ment sh&ll be established.
(vii) Identity. The identity of the per-

son ma.k1ng applioation shall be
verified. Wh81'e an auth~ed rep-
resentative applies on beh&lf of a
household, the identity of both the au-
thorized reJll'8Sentative and the head of
household shall be verified. Identity
may be veritled through readily avail-
able docllDlentary evidence, or if t1:lis is
unava.Ua.ble, through a collateral con-
tact. Ex&DlPlesof aooeptable documen-
tary evidence which the applicant may
provide include, but a.re not 11m1ted to,
a driver's license, a work or school m,
an m tor health benefits or for another
a.ssistB.noeor sooial services pro~ a
voter registration oa.rd, wage stubs, or
a birth oertificate. AnY documents
which reasons.bly establiBh the appli-
cant's identity must be accepted, and
no requirement for a specific type of
document, such as a birth certifioate,
may be imposed.
(viii) Disability. CA)The State agenoy

8llaJ.1 vetlt'y disability as defined ill
§2'11.280S follows:
(1) For individuals to be oonsidered

disabled under pa.rsgraphS (2), (8) and
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(4) of the definition, the household
sb.a.ll provide proof that the disabled. in-
diVidual -is reoeiving benefits under ti-
tles I. II. X. XIV or XVI of the Social
Security Aot. -

(2) For individusJs to be considered
disabled. 1ll1der -pa.ragra.ph (6) of the def-
inition, the hOusehold must vresent a
statement from the Veterans Adminis-
tration (VA) which clearlY indicates
that the disabled individual Is receiv-
i:og VA disablllty benefits for a service--
connected. or non-serv10e-c0nneoted.
d18ab1l1ty and that the disability is
rated as total or JJa.idat the total rate
by VA.
(3) For individuals to be considered

dfsa.bled under pa.ragra.plls (7) and (8) of
the defiD1tion. proo! bY the household
that the disabled indiVidual is receiv-
ing VA cUsabi11tybenefits is S1lffloimt
verifioation of d1sa.bil1ty.
(4) l!'or individuals tabe considered

~od under pa,ragraphs (6) and (9) of
the detbl1tion, the State agency shaJ1
use _the SooJal Security Administra,-
tion's (SSA) most OtIn'ent list of dis-
ab1l1ties considered permanent UDder
the Social Seourlty Act for verifying
cUsab1llty. It it 18 obvious to the case-
worker that the individual has one- of
the listed disabilities, the household
shaJl be considered to have ver1fied dis-
ability. J! disability is not obvious to
the caaeworker, the household shall
provide a statement from a pbysio1an
or licensed or oertified psyqhologist
certifying that the individual h&s one
of the nonobvious disabilities listed as
the xnea.ns for verifying disability
under })al'agl'&phs(5) and (9) of the defi-
nition.
(5) For individuals to be considered

d1I;a.bled under paragtaph (10) of the
definition, the household shall provide
prOOf that the individual receives a
R&1lroa.dRetirement disability a.nn1l1ty
from the Railroad Retirement Board
and has been determined to quaJjfy for
Medicare. '-

(6) For indiViduaJs to- be considered
disabled under pa.ta.gra.ph (ll) of the
definition, the household shall provide
proof that the individual reoeives in-
terim assistanoe benefits pending the
reoei»t of Supplemental Seourity In-
come; or disability-related medica.l as-
sistance under title XIX of the SSA; or
disability-based State general assist;..

7 CFR Ch.1I (1-1-10 Edition)

&nee benefits. The Btate agenoy shall
ver1f.y that the ellg1b1l1ty to receive
these benefits 18 based. \lllOll d1sa.bility
or blindness criteria which are at least
as stringent as those used under title
XVI of the Social Security Act.
(B) For diBa.bility determinations

which must be made relevant to the
provisions of 12'18.1(&)(2)(11), the State
agenoy shall use the SSA's most our-
rent :ust of d1sa.bilities as the initial
step_Cor ver1Cyi:Dg l! an individual has a
disability considered perJIl&nent 11J1der
the Social SeoIlrlty Act. However, onlY
t,hose individuals who suffer from one
of tb·. diBa.b1l1t1esmentioned in the
SSA list who ue unable to pt11'(Iha.se
&D.dprepare meals because of such dis-
a.bility shall be 00D81dered disabled !or
the JIIll".POII& of this provision. It it 18
obvious to the casoworker tha.t the in-
divi.dua.lis unable to p\'Il'Obase and lI1'e-
pa.re meals beoa.use hslBhe sutCers from
a severe physical or mental c11sa.bll1ty,
the indiVidual IIha.ll be oonaldered dis-
abled_ for the purpose of the provision
even if' the d1sab1l1ty is not speoifioaJlY
=ntioned on the SSA list. U the dis-
ability is not obvioll8 to the case-
worker, he/she sh&ll veri1Y the dis-
ability by requiriDg a statement from &
physician or li06ll86d or certified psy-
aho}.og1st cert1fyjng that·the individual
(in the physioian'slpsychologist's opin-
ion) is unable to purchase and prepa.re
meaJs because helshe suf!ers from one
of the nonobvious disab1l1ties men-
tioned in the BBA lIst or is unable to
purchase meals because he/she suUers
from SOme other severe, permanent
phy1;1ca.l or mental disease or nondis-
ease-related. disability. The elderly and
disa.bled individuaJ (or hislher author-
iZed representative) sha.ll be respon-
sible for obta.1n1ng the coo})el'&tion of
the individuals with whom he/she re-
sides in lll'oviding the neoesss.ry income
information about the others to the
State agency for purposes of this provi-
sion.
(:lx) State agenoies shall verify all

Ca.otors of eligibUity for households
who have be~ termin&ted for refusal
to oooperate With a Sta.te quality oon-
trol reviewer, and reapply after 95 days
from the end of the a.nnual reView pe-
riod. State ageno1es ShaJl verifY all fa.c-
tors of elig1bUity for households who
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DISABILITY DETERMINA TIONSIml

Sec. 221. [42 U.S.C. 421] (a)(1) In the case of any individual, the determination of whether or
not he is under a disability (as defined in section 216(i) or 223(d» and of the day such disability
began, and the determination of the day on whIch such disability ceases, shall be made by a
State agency, notwithstanding any other provision of law, in any State that notifies the
Commissioner of Social Security in writing that it wishes to make such disability determinations

. commencing with such month as the Commissioner of Social Security and the State agree
upon, but only if (A) the Commissioner of Social Security has not found, under subsection '(b)
(1), that the State agency has substantially failed to make disability determinations in
accordance with the applicable provisions of this section or rules issued thereunder, and (8)
the State has not notified the Commissioner of Social Security, under SUbsection (b)(2), that it
does not wish to make such determinations. If the Commissioner of Social Security once
makes the finding described in clause (A) of the preceding sentence, or the State gives the
notice referred to in clause (B) of such sentence, the Commissioner of Social Security may
thereafter determine whether (and, if so, beginning with which month and under what
conditions) the State may again make disability determinations under this paragraph.

(2) The disability determinations described in paragraph (1) made by a State agency shall be
made in accordance with the pertinent provisions of this title and the standards and criteria
contained in regulations or other written guidelines of the Commissioner of Social Security
pertaining to matters such as disability determinations, the class or classes of individuals with
respect to which a State may make disability determinations (if it does not wish to do so with
respect to all individuals in the State), and the conaitions under which it may choose not to
make all such determinations. In addition, the Commissioner of Social Security shall
promulgate regulations specifying, in such detail as the Commissioner deems appropriate,
performance standards and administrative requirements and procedures to be followed in
performing the disability determination function in order to assure effective and uniform
administration of the disability insurance program throughout the United States. The
regulations may, for example, specify matters such as-

(A) the administrative structure and the relationship between various units of the State agency
responsible for disability determinations,
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(8) the physical location of and relationship among agency staff units, and other individuals or
organizations performing tasks for the State agency, and standards for the availability to
applicants and beneficiaries of facilities for making disability determinations,

(C) State agency performance criteria, including the rate of accuracy of decisions, the time
periods within which determinations must be made. the procedures for and the scope of review
by the Commissioner of Social Security, and, as the Commissioner finds appropriate, by the
State, of its performance in individual cases and in classes of cases, and rules governing
access of appropriate Federal officials to State offices and to State records relating to its
administration of the disability determination function,

(D) fiscal control procedures that the State agency may be required to adopt, and

(E) the submission of reports and other data, in such form and at such time as the
Commissioner of Social Security may require, concerning the State agency's activities relating
to the disability determination.

Nothing in this section shall be construed to authorize the Commissioner of Social Security to
take any action except pursuant to law or to regulations promulgated pursuant to law.

(b)(1) If the Commissioner of Social Security finds, after notice and opportunity for a hearing.
that a State agency is substantially failing to make disability determinations in a manner
consistent with the Commissioners regulations and other written guidelines. the Commissioner
of Social Security shall, not earlier than 180 days following the Commissioners finding, and
after the Commissioner has complied with the requirements of paragraph {3}, make the
disability determinations referred to in subsection (a)(1).

(2) If a State. having notified the Commissioner of Social Security of its intent to make disability
determinations under subsection (a)(1), no longer wishes to make such determinations. it shall
notify the Commissioner of Social Security in writing of that fact, and, if an agency of the State
is making disability determinations at the time such notice is given. it shall continue to do so for
not less than 180 days. or (if later) until the Commissioner of Social Security has complied with
the requirements of paragraph (3). Thereafter, the Commissioner of Social Security shall make
the disability determinations referred to in subsection (a)(1).

(3)(A) The Commissioner of Social Security shall develop and initiate all appropriate
procedures to implement a plan with respect to any partial or complete assumption by the
Commissioner of Social Security of the disabifity determination function from a State agency.
as provided in this section, under which employees of the affected State agency who are
capable of performing duties in the disability determination process for the Commissioner of
Social Security shall, notwithstanding any other provision of law, have a preference over any
other individual in filling an appropriate employment position with the Commissioner of Social
Security (subject to any system established by the Commissioner of Social Security for
determining hiring priority among such employees of the State agency) unless any such
employee is the administrator, the deputy administrator, or assistant administrator (or his
equivalent) of the State agency, in which case the Commissioner of Social Security may
accord such priority to such employee.

(8) The Commissioner of Social Security shall not make such assumption of the disability
determination function until such time as the Secretary of Labor determines that. with respect
to employees of such State agency who will be displaced from their employment on account of
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such assumption by the Commissioner of Social Security and who will not be hired by the
Commissioner of Social Security to perfonn duties in the disability determination process, the
State has made fair and equitable arrangements to protect the interests of employees so
displaced. Such protective arrangements shall include only those provisions which are
provided under all applicable Federal, State and local statutes including, but not limited to, (0
the preservation of rights, privileges, and benefits (including continuation of pension rights and
benefits) under existing collective-bargaining agreements; (ii) the continuation of collective-
bargaining rights; (iii) the assignment of affected employees to other jobs or to retraining
programs; (iv) the protection of individual employees against a worsening of their positions with
respect to their employment; (v) the protection of health benefits and other fringe benefits; and
(vi) the provision of severance pay, as may be necessary.

(c)(1) The Commissioner of Social Security may on the Commissioner's own motion or as
required under paragraphs (2) and (3) review a determination, made by a State agency under
this section, that an individ4al1s or is not under a disability (as defined in section 216(i) or 223
@) and, as a resuHof such review, may modify such agency's determination and determine
that such individual either is or is not under a disability (as so defined) or that such individual's
disability began on a day earlier or later than that determined by such agency, or that such
disability ceased on a day earlier or later than tbat determined by such agency. A review by the
Commissioner of Social Security on the Commissioner's own motion of a State agency
determination under this paragraph may be made before or after any action is taken to
implement such determination.

(2) The Commissioner of Social Security (in accordance with paragraph (3» shall review
determinations, made by State agencies pursuant to this section, that individuals are under
disabilities (as defined in section 2160) or 223(d». Any review by the Commissioner of Social
Security of a State agency determination under this paragraph shall be made before any action
is taken to implement such determination.

(3)(A) In carrying out the provisions of paragraph (2) with respect to the review of
d~te~i~ations made by Stat~ a~enci,~spursuant to this secti~>n.that individ~als are u.nder
disabilities (as defined In section 216,,, or 223(d)), the CommiSSionerof SOCialSecunty shall
review-

(i) at least 50 percent of all such determinations made by State agencies on applications for
benefits under this titJe,and

(ij) other determinations made by State agencies pursuant to this section to the extent
necessary to assure a high level of accuracy in such other determinations.

(B) In conducting reviews pursuant to subparagraph (A), the Commissioner of Social Security
shall. to the extent feasible, select for review those determinations which the Commissioner of
Social Security identifies as being the most likely to be incorrect.

(C) Not later than April 1, 1992, and annually thereafter, the Commissioner of Social Security
shall submit to the Committee on Ways and Means of the House of Representatives and the
Committee on Finance of the Senate a written report setting forth the number of reviewS
conducted under subparagraph (A)(ii) during the preceding fiscal year and the findings of the
Commissioner of Social Security based on such reviews of the accuracy of the determinations
made by State agencies pursuant to this section.
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(d) Any individual dissatisfied with any determination under sUbsection (a), (b), (c), or (g) shall
be entitled to a hearing thereon by the Commissioner of Social Security to the same extent as
is provided in section 205(b) with respect to decisions of the Commissioner of Social Security,
and to judicial review of the Commissioner's final decision after such hearing as is provided in
section 205(9).

(e) Each State which is making disability determinations under subsection (a)(1) shall be
entitled to receive from the Trust Funds, in advance or by way of reimbursement, as
determined by the Commissioner of Social Security, the cost to the State of making disability
determinations under subsection (a)(1). The Commissioner of Social Security shall from time
to time certify such amount as is necessary for this purpose to the Managing Trustee, reduced
or increased, as the case may be, by any sum (for which adjustment hereunder has not
previously been made) by which the amount certified for any prior period was greater or less
than the amount which should have been paid to the State under this subsection for such
period; and the Managing Trustee, prior to audit or settlement by the General Accounting
Office[2381,shall make payment from the Trust Funds at the time or times fixed by the
Commissioner of Social Security, in accordance with such certification. Appropriate
adjustments between the Federal Old-Age and Survivors Insurance Trust Fund and the
Federal Disability Insurance Trust Fund with respect to the payments made under this
subsection shall be made in accordance with paragraph (1) of subsection (g) of section 201
(but taking into account any refunds under subsection (f) of this section) to insure that the
Federal Disability Insurance Trust Fund is charged with all expenses incurred which are
attributable to the administration of section 223 and the Federal Old-Age and Survivors
Insurance Trust Fund is charged with all other expenses.

(f) All money paid to a State under this section shall be used solely for the purposes for which
it is paid; and any money so paid which is not used for such purposes shall be returned to the
Treasury of the United States for deposit in the Trust Funds.

(9) In the case of individuals in a State which does not undertake to perform disability
determinations under subsection (a)(1), orwhich has been found by the Commissioner of
Social Security to have substantially failed to make disability determinations in a manner
consistent with the Commissioner's regulations and guidelines, in the case of individuals
outside the United States, and in the case of any class or classes of individuals for whom no
State undertakes to make disability determinations, the determinations referred to in
subsection (a) shall be made by the Commissioner of Social Security in accordance with
regulations prescribed by the Commissioner.

(h) An initial determination under subsection (a), (c), (g), or (i) that an individual is not under a
disability, in any case where there is evidence which indicates the existence of a mental
impairment, shall be made only if the Commissioner of Social Security has made every
reasonable effort to ensure that a qualified psychiatrist or psychologist has completed the
medical portion of the case review and any applicable residual functional capacity assessment.

(i)(1) In any case where an individual is or has been determined to be under a disability. the
case shall be reviewed by the applicable State agency or the Commissioner of Social Security
(as may" be appropriate), for purposes of continuing eligibility, at least once every 3 years,
subject to paragraph (2); except thc,ttwhere a finding has been made that such disability is
permanent, such reviews shall be made at such times as the Commissioner of Social Security
determines to be appropriate. Reviews of cases under the preceding sentence shall be in
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addition to, and shall not be considered as a substitute for, any other reviews which are
required or provided for under or in the administration of this title.

(2) The requirement of paragraph (1) that cases be reviewed at least every 3 years shall not
apply to the extent that the Commissioner of Social Security determines, on a State-by-State
basis, that such requirement should be waived to insure that only the appropriate number of
such cases are reviewed. The Commissioner of Social Security shall determine the
appropriate number of cases to be reviewed in each State after consultation with the State
agency performing such reviews, based upon the backlog of pending reviews, the projected
number of new applications for disability insurance benefits, and the current and projected
staffing levels of the State agency, but the Commissioner of Social Security shall provide for a
waiver of such requirement only in the case of a State which makes a good faith effort to meet
proper staffing requirements for the State agency and to process case reviews in a timely
fashion. The Commissioner of Social Security shall report annually to the Committee on
Finance of the Senate and the Committee on Ways and Means of the House of
Representatives with respect to the determinations made by the Commissioner of Social
Security under the preceding sentence.

(3) The Commissioner of Social Security shall report annually to the Committee on Finance of
the Senate and the Committee on Ways and Means of the House of Representatives with
respect to the number of reviews of continuing disability carried out under paragraph (1), the
number of such reviews which result in an initial termination of benefits. the number of
requests for reconsideration of such initial termination or for a hearing with respect to such
termination under subsection (d), or both, and the number of such initial terminations which are
overturned as the result of a reconsideration or hearing.

(4) In any case in which the Commissioner of Social Security initiates a review under this
subsection of the case of an individual who has been determined to be under a disability, the
Commissioner of Social Securi.ty shall notify such individual of the nature of the review to be
carried out, the possibility that such review could result in the termination of benefits, and the
right of the individual to provide medical evidence with respect to such review.

(5) For suspension of reviews under this SUbsection in the case of an individual using a ticket
to work and self-sufficiency, see section 1148(i).

0) The Commissioner of Social Security shall prescribe regulatjons which set forth, in detail-·

(1) the standards to be utilized by State disability detennination services and Federal
personnel in detennining when a consultative examination should be obtained in connection
with disability determinations;

(2) standards for the type of referral to be made; and

(3) procedures by which the Commissioner of Social Security will monitor both the referral
processes used and the· product of professionals to whom cases are referred.

Nothing In this subsection shall be construed to preclude the issuance, in .accordance with
section 553(b)(A) of title 5, United States Code, of interpretive rules, general statements of
policy, and rules of agency organization relating to consultative examinations if such rules and
statements are consistent with such regulations. .
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(k)(1) The Commissioner of Social Security shall establish by regulation uniform standards
which shall be applied at alltevels of determination, review, and adjudication in determining
whe~her individuals are under disabilities as defined in section 216(i} or 223(d).

(2) Regulations promulgated under paragraph (1) shall be subject to the rulemaking
procedures established under section 553 of title 5, United States Codefm1.

(1)(1)In any case where an individual who is applying for or receiving benefits under this title
on the basis of disability by reason of blindness is entitled to receive notice from the
Commissioner of Social Security of any decision or determination made or other action taken
or proposed to be taken with respect to his or her rights under this title, such individual shall at
his or her election be entitled either (A) to receive a supplementary notice of such decision,
determination, or action, by telephone, within 5working days after the initial notice is mailed,
(8) to receive the initial notice in the form of a certified letter, or (C) to receive notification by
some alternative procedure established by the Commissioner of Social Security and agreed to
by the individual.

(2) The election under paragraph (1) may be made at any time, but an opportunity to make
such an election shall in any event be given, to every individual who is an applicant for benefits
under this title on the basis of disability by reason of blindness, at the time of his or her
application. Such an election, once made by an individual, shall apply with respect to all
notices of decisions, determinations, and actions which such individual may thereafter be
entitled to receive under this title until such time as it is revoked or changed.

(m)(1) In any case where an individual entitled to disability insurance benefits under section
223 or to monthly insurance benefits under section 202 based on such individual's disability
(as defined in section 223(d) has received such benefits for at least 24 months-

(A) no continuing disability review conducted by the Commissioner may be scheduled for the
individual solely as a result of the individual's work activity;

(8) no work activity engaged in by the individual may be used as evidence that the individual is
no longer disabled; and

(C) .no cessation of work activity by the individual may give rise to a presumption that the
individual is unable to engage in work.

(2) An individual to which paragraph (1) applies shall continue to be subject to-

(A) continuing disability reviews on a regularly scheduled basis that is not triggered by work;
and .

(8) termination of benefits under this title in the event that the individual has earnings that
exceed the level of earnings established by the Commissioner to represent SUbstantial gainful
activity. .

[237] See Vol. II, P.L. 108-203, §413, with respect to the reinstatement of reporting
requirements under §221 (c)(3)(C) and (i)(3).
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r2381 P.L. 108-271, §8(b), provided that "Any reference to the General Accounting Office in any
law, rule, regulation, certificate, directive, instruction, or other official paper in force on the date
of enactment [July 7,2004] of this Act shall be considered to refer and apply to the
Government Accountability Office."rce on July 7,2004, shall be considered to refer and apply
to the Government Accountability Office."

12391 See Vol. II, 5 U.s.C. 553.
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